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RPORATED *

DATE: OCTOBER 4, 2011
T HONORABLE MAYOR AND CIT
8
FROM: ROD FOSTER, CITY MANAGER
PREPARED BY: AMER JAKHER, P.E., PUBLIC WORKS AND UTILITY SERVICES
DIRECTOR
SUBJECT: COLTON CROSSING PROJECT AND RELATED IMPROVEMENTS
RECOMMENDED ACTION

It is recommended that the City Council: (A) approve the following Agreements related to the
Colton Crossing Project and related improvements; (B) authorize the City Manager to execute
the agreements with any non-substantive changes as recommended by the City Attorney; and (C)
authorize the City Manager to execute the Right of Entry Agreement contemplated by the graffiti
abatement exhibit (Exhibit “E”) of the Letter Agreement.

1. Funding Agreement Related to the Colton Crossing Railgrade Separation Project
between the City of Colton, San Bemardino Associated Governments
(SANBAG), Union Pacific Railroad Corporation (UPRR) and BNSF Railway
Company (BNSF).

2. Letter of Agreement for Colton Crossing Utility Improvements, Additional Work
and Graffiti Abatement, between the City of Colton and the Union Pacific
Railroad Corporation (UPRR), including

GOAL STATEMENT

The proposed action will support the City’s goal to improve the quality of life for Colton
residents and business owners.

BACKGROUND

The Colton Crossing is located south of the Interstate 10 Freeway, north of K Street, west of 6™
Street and east of 5 Street. At this location two rail lines perpendicularly cross each other; two
BNSF Railway San Bernardino Subdivision mainline tracks run in a north-south direction and
cross to two Union Pacific Railroad (UPRR) Alhambra/Yuma Subdivision mainline tracks
running in an east-west direction.
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Funding for improvements to grade separate the two national railways have been identified by
the State and Federal governments, and the City of Colton does not have any funding obligations
for the Colton Crossing project itself.

As you will recall, in 2010 various concerns regarding impacts of the Colton Crossing Project
were voiced by and to the Colton Crossing Adhoc Committee, Colton Crossing Focus Group and
the project design team. The most predominant concerns voiced were the safety, noise, and
circulation impacts train operations have on Colton.

Working through these concerns resulted in the negotiation and approval of a Memorandum of
Understanding (MOU) between the City, SANBAG, UPRR and BNSF for certain improvements
to be developed related to the Colton Crossing Project. The City Council approved the MOU on
May 4, 2010.

The MOU called for Colton’s continued support and advancement of the Colton Crossing
Project, subject to the terms of the MOU, and identified the following improvements for the City
of Colton/SANBAG:

. Quiet Zone Improvements

. Laurel Street Grade Separation

. 9™ Street Improvement

. New Connection Project
ISSUES/ANALYSIS

FUNDING AGREEMENT RELATED TO THE COLTON CROSSING PROIECT

The MOU approved by City Council called for a fanding agreement to be approved by the
Parties, before the Colton Crossing Project would be allowed to begin construction, to specify in
detail the estimated Total Project Costs for each Improvement, based on the then-current level of
design, as well as how all of the Total Project Costs would be funded'.

The proposed funding agreement is attached to this report, and the following are a few key points
to keep in mind, including a few changes fto the Improvements which have evolved since
approval of the MOU:

Quiet Zone Improvements: (1) because the 9th Street Improvement project will
now imvolve an alternative alignment (discussed below), the “M” Street Quiet
Zone will no longer be necessary; (2) the City is obligated to begin construction
of the Quite Zone Improvements within 3 months of the commencement of

! The level of Total Project Cost “detail” is as specific in the Funding Agreement as is possible, given what the
Parties know at this time, including the cost estimates for the Laurel Street Grade Separation. The City’s estimated
contribution for Laurel is currently $5,511,000, but this could increase or decrease.
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construction of the Colton Crossing Project, as opposed to concurrently as
provided for in the MOU; (3) the City still has no monetary obligation for this
project, but is required to vacate its right-of-way.

Laurel Street Grade Separation: (1) while SANBAG is still generally required
to begin construction of the Laurel Project within 18 months of the
commencement of construction of the Colton Crossing Project, the City will now
provide SANBAG with a contingent 12 month safety net in the event SANBAG
does not receive all of the $11.9M in TCIF funding it expects. That is, although
SANBAG is obligated to apply for the TCIF funding in 2012 and to prioritize it to
the Laurel Project, SANBAG will have an additional 12 months to begin
construction if all TCIF funding is not received; (2) the City’s estimated
contribution (19.62% before certain noted contributions of UPRR and BNSF) is
now $5,511,000, which is slightly higher than what was estimated in the MOU;
and (3) the City 1s still the Lead Agency for this Project, though SANBAG is
preparing the needed documentation.”

9th Street Improvement: (1) the alignment for the 9th Street Improvement
Project has been revised from the east to the west side, in order to reduce the cost
and amount of property to acquire (See Exhibit “A” of the Funding Agreement);
(2) the City’s financial contribution to this improvement had been to acquire the
needed property, which it anticipated to accomplish almost exclusively from
donations or dedications. However, that anticipation changed and the City’s
financial obligation could have been significant. Now, the City has agreed to
acquire any needed property from public agencies, which should be only the
Flood Control District and the City itself, and to contribute a flat $100,000 to the
Total Project Costs; (3) the City will be the lead in applying for needed permits,
but UPRR will be responsible for the environmental, permitting and other noted
work, as well as for acquiring any needed property from private entities (though
their costs are also included in the Total Project Costs); and (4) with the new
alignment, the *“M” Street Quiet Zone will not be needed, since the new alignment
will not proceed in that direction.

Total Project Costs: (1) the definition of “Total Project Costs™ has been revised
to clarify that all of the following are included: all project management,
environmental, design, right-of-way, permitting, mitigation required in rclation to
permitting and environmental, installation, construction management, and

% As you know, it is important for the City to be Lead Agency, since the MOU also states that although each party
will participate in good faith in obtaining necessary environmental clearance and permits for all of the
improvements, if such clearances and/or permits cannot be obtained for one or more of the improvements, the
Colton Crossing Project can proceed without the construction of those particular improvements. In addition,
although the MOU calls for an alternative improvement to replace the Laurel Avenue Grade Separation project if it
cannot proceed, the reason must be beyond the control of the parties. This all means that it is important for the City
to be the lead on these improvements, so that we have the greatest ability to ensure their completion, so that we
obtain the full benefit of this Funding Agreement.
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construction costs. Total Project Costs will include the cost of defending and
settling any lawsuits brought by third parties in relation to environmental,
permitting, real estate acquisition, and construction claims; and (2) administration
costs incurred by the Parties that are not responsible for the particular phase of an
Improvement will not be included in the Total Project Costs.’” The Parties
acknowledge that the estimates set forth in this Agreement are based on the
current level of project design for the Improvements. The contributions to be paid
by the Parties as described in this Section will be based on actual Total Project
Costs as determined after completion of each Improvement.

Colton Crossing Project; City has No Responsibility: The Funding Agreement
provides that by executing the Funding Agreement, the City does not become a
party to the construction and maintenance agreement for the Colton Crossing
Project or assume any responsibilities or liabilities in relation to the Colton
Crossing Project, except as may be memorialized in separatc agreements executed
by the City (e.g. the Letter Agreement, which is also the subject of this Agenda
Report). Thus, in the unlikely event the City is named in any third party lawsuits
(e.g. construction disputes or accidents) that do not ivolve any City
responsibility, the City will look to the responsible party for defense and
indemnity.

LETTER OF AGREEMENT FOR COLTON CROSSING UTILITY IMPROVEMENTS. ADDITIONAL WORK
AND GRAFFITI ABATEMENT

The Colton Crossing Project has various utility facilities that run along UPRR and City rights-of-
way, and they will have to be protected, modified, removed or relocated. The MOU did not
identify who would be responsible for these utility facilities, so the attached Letter Agreement
was developed initially for that purpose.

Under the attached Letter Agreement, UPRR will, at its cost and expense, perform the necessary
utility work with its own forces or ifs contractors, subcontractors or agents. All construction,
protection, relocations and modifications performed as part of the utility work will be completed
in accordance with the Utility Work Plans. The City will cooperate with UPRR (at no additional
cost to UPRR) to complete the utility work, including issuing to UPRR or its contractors,
subcontractors or any other agent any and all permits or licenses necessary to complete the utility
work. All work will conform to City and other applicable standards, and shall be subject to
inspection by the City or its representative,

The Letter Agreement also addresses additional noted project work, such as: (1) the wall
treatment design on the Colton Crossing Project); (2) murals and painting under the La Cadena

* For instance, although the City is the CEQA lead agency for the Laurel Project, since we are not responsible for
preparing the documents, the City’s staff time and other costs will not be reimbursable. The City will, however, be
reimbursed for the construction and other costs on the Quiet Zone Project, since the City is responsible for that
improvement.
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Drive bridges; (3) landscaping (funds to be provided to certain private properties and to the
City); (4) lighting works under the La Cadena overpass; (5) photographic documentation of the
Depot, as well as the fabrication and installation of a historical marker for the Depot; and (6)
graffiti abatement on the Colton Crossing Project Structure, including the wall treatments.

Graffiti Abatement: With respect to Graffiti Abatement, in Exhibit “E”
the Parties have designed an 18 month test program which is designed to
be proactive and dynamic, and it is to be implemented at UPRR’s sole cost
and expense. It obligates UPRR generally to remove any graffiti within
30 days, though it is anticipated that the program will result in its removal
much more quickly. By approving this agreement, the City is using its
discretion to allow UPRR additional time within which to abate graffiti on
this large and unique structure, which also involves the cooperation of 2
railroads, work adjacent to the freeway, and work in some instances high
in the air in locations that are difficult to access amongst on-going railroad
operations. If UPRR complies with the program, it will be deemed to be
in compliance with the City’s graffiti abatement laws.

UPRR will begin by treating the structure and wall treatments with a
material that will aid in the remediation of graffiti, and UPRR intends to
use high pressure washing to remove the graffiti, though they have the
discretion to change the abatement method. They will also begin by
assigning someone 4 days a week to graffiti abatement, though they also
have the discretion to adjust the frequency over time.

If the City at any time believes that UPRR may not meet its 30 day
obligation, the City may give email notice to UPRR. Such notice will
begin a 30 day period within which UPRR must abate the graffiti, and it
will also begin a 30 day notice period under a separate standard right of
entry agreement with UPRR and BNSF (to be approved by the City
Manager). This will provide the City with the right to access UPRR and
BNSF property to abate the graffiti following the 30 day period.

UPRR has provided the City with its initial Program Outline (also attached
to this report), though UPRR has the discretion to amend its program
overtime, as long as they continue to meet their 30 day obligation.

The City is also agreeing to proactively enforce and prosecute its graffiti
abatement laws. This includes secking District Attorney prosecution of
offenders at the highest and strictest level within the City’s prosecutorial
discretion.

The parties will also form a working group of 2 City and 2 UPRR
representatives, and this working group will be responsible to meet
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routinely to assess the success of the program and to make suggestions for
improving the program. The working group will also assess the City’s
efforts to enforce and prosecute the City’s graffiti abatement laws, make
recommendations for improvements, and to collaborate regarding possible
additional abatement, remediation and enforcement efforts. Of course,
ultimate discretion for the program will remain with UPRR, and
prosecutorial discretion for the City’s graffiti abatement laws will remain
with the City.

At the end of the 18 month period, the Parties can either allow the
program to continue on a month to month basis, amend the program, or
terminate the program and rely only on the City’s graffiti abatement laws.

FISCAL IMPACTS

The total dollar amount of the Colton Crossing improvements is estimated at $131 million. The
City’s financial commitments to these improvements are related to the Laurel Street Grade
Separation Project (currently estimated to be $5,511,000, though this can change), as well as a
$100,000 contribution to 9th Street Project and the obligation to acquire public property for the
Oth Street Project. The City set aside $1.8 million in both the prior and current fiscal years
toward this commitment, with the balance being funded in 2012-13. The City does not have a
financial contribution for the Quiet Zone Improvements, or the utility relocations along the
Union Pacific right-of-way.

ALTERNATIVES

1. Provide alternative direction to staff.

ATTACHMENTS
Exhibit A — Funding Agreement Related to the Colton Crossing Railgrade Separation Project

Exhibit B — Letter of Agreement for Colton Crossing Utility Improvements, Additional Work
and Graffiti Abatement (including Graffiti “Program Outline” Side Letter)
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Funding Agreement Related to the Colton Crossing Projeét {Execution Copy)

UPRR Folder No. 2666-07
UPRR Audit No.
BNSF Contract No.
SANBAG Folder No. C12053

FUNDING AGREEMENT

RELATED TO THE COLTON CROSSING RAILGRADE SEPARATION
PROJECT

This Funding Agreement Related to the Colton Crossing Grade
Separation Project (this “Agreement”) is entered into this 5" day of October,
2011 by and among UNION PACIFIC RAILROAD CORPORATION, a Delaware
corporation (“UPRR”); BNSF RAILWAY COMPANY, a Delaware corporation
(“BNSF”); CITY OF COLTON, a public body, corporate and politic (“CITY”); and
SAN BERNARDINO ASSOCIATED GOVERNMENTS, a California joint powers
agency (“SAN BERNARDINO ASSOCIATED GOVERNMENTS”), SAN
BERNARDINO COUNTY TRANSPORTATION AUTHORITY (“AUTHORITY");
and SAN BERNARDINO COUNTY TRANSPORTATION COMMISSION
(“COMMISSION”). The SAN BERNARDINO ASSOCIATED GOVERNMENTS,
AUTHORITY, and COMMISSION are hereinafter collectively referred to as
“SANBAG”. UPRR, BNSF, CITY and SANBAG are hereinafter individually
referred to as a “Party” and collectively referred to as the “Parties”.

RECITALS

A. The intersection of the UPRR rail line and the BNSF rail line
immediately south of Interstate 10, east of South Rancho Avenue and west of
South La Cadena Drive in the City of Colton, is generally referred to as the
Colton Crossing (the “Colton Crossing”). SANBAG, UPRR, and BNSF propose
undertaking the construction of a grade separation to elevate the UPRR mainline
tracks and permit trains fraveling on the BNSF tracks to pass beneath the UPRR
tracks without conflict of movement (the “Colton Crossing Project”). SANBAG,
UPRR, and BNSF have developed design plans and executed definitive
agreements for the Colton Crossing Project.  Subject to state funding
requirements being met, construction is scheduled to begin in autumn 2011,
Construction of the Colton Crossing Project will improve freight and passenger
rail mobility and efficiency by eliminating conflicting train movements.
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B. Residents adjacent and near to the rail lines in the general vicinity
of the Colton Crossing, specifically those adjacent to the BNSF rail line north of I-
10, are seeking relief from railroad train horn noise.

C. CITY’s local traffic circulation is affected by the numerous trains
passing through at-grade crossings within the CITY’s limits.

D. Separate from but related to the Colton Crossing Project, on May 4,
2010, the Parties executed a Memorandum of Understanding Related to the
Colton Crossing Railgrade Separation Project (the “MOU”). The MOU described
the following projects (collectively the “Improvements”) on which the Parties
would collaborate to address the CITY’s interest in mitigating the noise and
circulation issues described in Recitals B and C above:

1) A new railroad/street grade separation (Undercrossing) at
Laurel Avenue (the “Laurel Avenue Grade Separation
Project”). SANBAG has included the Laurel Avenue Grade
Separation Project in the Measure | County sales tax funded
transportation capital improvement program. Conceptual
design has shown that depressing the street below the
existing rail lines (Undercrossing) appears to be feasible by
reducing the number of rail lines crossing Laurel Street from
six to four during the construction of the Undercrossing. The
current cost estimate based on 60 percent design is $55.3
million.

2) Establishment of a quiet zone in the City, including quiet zone
improvements at Valley Boulevard and Olive Street, the
removal of the existing grade crossings at “H” Street and “E”
Street, and installation of a cul-de-sac, including street
improvements such as sidewalk, curb and gutter within the
existing right-of-way, adjacent to the rail line at “H” Street and
“E” Street (the “Colton Quiet Zone Improvement Project”)’
and the installation of quiet zone improvements on “M” Street
at the realigned rail line for the 9" Street Improvement
Project {(the “’M” Street Quiet Zone Improvement
Project”). As described in Section 3(d), the M Street Quiet

! This Improvement was referred to as the “BNSF Quiet Zone Improvement Project” in the MOU.
-2-
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Zone Improvement Project will no longer be constructed as
an Improvement.

3) Realignment of the UPRR Riverside Industrial Lead rail line
out of the center of 9" Street, as described in UPRR’s Ninth
Street Track Relocation Project Conceptual Design Report,
dated March 2009 (the “9™ Street Improvement Project”).
Since execution of the MOU, the plans for the 9™ Street
Improvement Project have changed, as described below in.
Section 3(c).

4) SANBAG is considering widening the [-215 freeway from the
Riverside County Line to the Interstate-10 freeway, in order
to accommodate an additional lane in each direction (the “I-
215 Widening Project”). The 1-215 Widening Project
requires modifications to structures that accommodate the
crossing of the rail lines and the freeway, including the
segment of the Riverside Industrial Lead rail line that crosses
the 1-215 freeway. UPRR has agreed to abandon the
segment of the Riverside [ndustrial Lead rail line that crosses
the 1-215 freeway if the Parties can establish a new
connection from the BNSF San Jacinto line and the southern
portion of the Riverside Industrial Lead line to serve UPRR’s
freight customers located along the portion of the Riverside
Industrial Lead located south of the San Jacinto Line (the
“New Connection Project”).

E. CITY will be the lead agency for purposes of the California
Environmental Quality Act (“CEQA”) in connection with the Laurel Avenue
Grade Separation Project, the Colton Quiet Zone Improvement Project, and the
9" Street Improvement Project.  For purposes of the 9™ Street Improvement
Project, UPRR will retain the necessary consultants and direct preparation of the
CEQA documents, the permitting documents, and any necessary mitigation
measures, subject to the CITY’s oversight and control. For purposes of the
Laurel Avenue Grade Separation Project and the Colton Quiet Zone
Improvement Project, SANBAG will retain the necessary consultants and direct
preparation of the CEQA documents, the permitting documents, and any
necessary mitigation measures, subject to the CITY’s oversight and control.

-3-
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F. Recital “J” of the MOU requires that before construction of the
Colton Crossing Project commences, the Parties will enter into a funding
agreement related to the Improvements, which will describe how all of the Total
Project Costs (defined below) for all of the individual Improvements will be
funded, contingent upon applicable CEQA/NEPA review and permitting of the
Improvements. The MOU calls for the funding agreement to specify in detail the
estimated Total Project Costs for each Improvement, based on the then-current
level of design. Pursuant to Recital “K” of the MOU, although separate
construction and maintenance agreements will be entered into between the
relevant parties for each individual Improvement prior to the construction of each
such project, the funding agreement must generally describe how the
construction and maintenance obligations will be assigned to the relevant parties
for each Improvement.

G. The Parties intend for this Agreement to serve as the funding
agreement described in the MOU. Because estimated Total Project Costs are
still being developed, this Agreement describes the methodology to be applied to
the apportionment of Total Project Costs when those amounts become known.

AGREEMENT
NOW, THEREFORE, the Parties hereby agree as follows:

Section 1. Incorporation of Recitals. The recitals set forth above are true
and correct and are incorporated herein by this reference.

Section 2. Obligation to Act in Good Faith.

a. This Agreement will not bind the Parties and will not be
effective with respect to Improvements except upon (i) completion of
CEQA/NEPA review for the proposed Improvements and the Colton Crossing
Project; (ii) completion of the public review process, including any public hearings
required by law, for the proposed Improvements and the Colton Crossing Project;
(iil) approval of the governing authority of each Party of the various agreements;
and (iv) receipt of all required governmental approvals and permits for the
proposed Improvements and the Colton Crossing Project. The Parties will act in
good faith in their efforts to complete these requirements and will not use these
processes to cause delay or otherwise interfere with the construction of the
Colton Crossing Project and/or the Improvements.
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b. Each Party will act in good faith in negotiations and
execution of the construction and maintenance agreements for each of the
Improvements. No Party will use the negotiations or execution of those
agreements to cause delay or otherwise interfere with the construction of the
Colton Crossing Project and/or the Improvements. The Parties will likewise act in
good faith regarding any requests for amendments to this Agreement.

C. Although the CITY is not a party to the construction and
maintenance agreement for the Colton Crossing Project, both SANBAG and the
CITY will continue to support and advance construction of the Colton Crossing
Project during all phases of development.

d. Each Party will participate in good faith in obtaining
necessary environmental clearance and permits for the Improvements. If such
clearances and/or permits cannot be obtained for one or more of the
Improvements, each Party acknowledges that the Colton Crossing Project can
proceed without the construction of the particular Improvements for which
environmental clearance and/or permits cannot be obtained. If the Laurel
Avenue Grade Separation Project cannot proceed because of circumstances
beyond the control of the Parties, the Parties agree to identify and make a priority
an alternative vehicular traffic circulation / railroad improvement with equal or
lesser monetary costs and with a substantially equal ratio of contribution by each
of the Parties.

Section 3. Proposed Terms of Improvements, The Parties concur on the
following as the basis for negotiating the terms relating to the Improvements,
subject to the requirements of Section 2 above:

a. Laurel Avenue Grade Separation Project. SANBAG will
commence construction of the Laurel Avenue Grade Separation Project within 18 .
months of the commencement of construction of the Colton Crossing Project,
subject to the availability of funding as described in Section 4(a)(1). BNSF will
commence its portion of the work on the Laurel Avenue Grade Separation
Project on the schedule that will be set forth in the construction and maintenance
agreement.

b. Colton Quiet Zone Improvement Project. CITY will be the
lead agency in the application to the California Public Utilittes Commission and
the Federal Railroad Administration for the Colton Quiet Zone Improvement
Project. ~ CITY will commence construction of the Colton Quiet Zone

-5-
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Improvement Project within three months of the commencement of construction
of the Colton Crossing Project. BNSF will commence its portion of the work on
the Colton Quiet Zone Improvement Project on the schedule that will be set forth
in the construction and maintenance agreement.

C. 9™ Street Improvement Project.

1. At the time the Parties executed the MOU, the plans
for the 9™ Street Improvement Project called for the tracks to be relocated to a
new alignment to the east of its current location. Since that time, the Parties
have developed a new plan that calls for UPRR to use its existing rights, as will
be amended prior to construction, over and along the BNSF San Bernardino
Subdivision to reach the Riverside Industrial Lead. Drawings depicting the
general conceptual design of the new plan for the 9™ Street Improvement Project
are attached as Exhibit A. As soon as practicable, UPRR will prepare and
provide to the CITY a survey of the property involved in the new plan to
understand and facilitate discussions with third-parties and BNSF for purposes of
property acquisition. The Parties have adopted this new plan because they
believe it will be a more viable alternative. All obligations related to the 9™ Street
Improvement Project that are described in this Agreement refer to the
implementation of the revised plans for the project described in this section.

2. UPRR will commence construction of the 9" Street
Improvement Project within 18 maonths of the commencement of construction of
the Colton Crossing Project, or when the Parties have acquired the right-of-way
required for the improvements, whichever comes later. UPRR will be responsible
for the preparation of the environmental document, permitting, design, survey,
and acquisition of all property necessary for right-of-way for this project that is
currently owned or controlled by private persons or entities. CITY will acquire (by
fee or easement in the CITY’s discretion) all property necessary for right-of-way
for this project that is currently owned or controlled by public entities and have it
conveyed it to UPRR with clear title, at no cost to UPRR, by a form agreeable to
the railroad. Upon completion of the 9" Street Improvement Project, for the
segment of rail line in the center of 9" Street from approximately East “K” Street
to approximately East “O” Street and the section of rail located within Congress
Street grade crossing, UPRR will remove the existing rail lines from the center of
o' Street and from Congress Street, pave the streets in the areas from which the
rail lines have been removed in accordance with CITY street standards, remove
the existing railroad signage, and relinquish to the CITY at no cost to the CITY
any rights that UPRR may have to operate in the currently paved portions of 9"

-6-
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Street. The right of way related to the 9™ Street Improvement Project is generally
depicted in Exhibit A.

d. "M’ Street Quiet Zone Improvement Project. The new plans
for the 9" Street Improvement Project will avoid construction of a new grade
crossing over “M” Street. For this reason, the Parties agree that there is no basis
for a quiet zone on “M” Street, and they will not pursue the “M” Street Quiet Zone
Improvement Project.

e. New Connection Project. Subject to Section 4(e)(4) and any
conditions imposed by the Surface Transportation Board (“STB”), UPRR will
abandon the segment of the Riverside Industrial Lead rail line that crosses the I-
215, to allow for the removal of the railroad bridge over the 1-215 as part of the I-
215 Widening Project (which is currently scheduled to begin construction in
2012). On June 20, 2011, UPRR received conditional authority from the STB to
proceed with the abandonment.
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Section 4. Funding for Improvements. The Parties will fund the Total
Project Costs for the Improvements as described below. For purposes of this
Agreement, unless otherwise stated, the phrase “Total Project Costs” means
all project management, environmental, design, right-of-way, permitting,
mitigation required in relation to permitting and environmental, installation,
construction management, and construction costs. Total Project Costs will
include the cost of defending and settling any lawsuits brought by third parties in
relation to environmental, permitting, real estate acquisition, and construction
claims. Notwithstanding the preceding sentence, no Party will settle a third-party
lawsuit in @ manner that will add to the Total Project Costs for any other Party
without the concurrence of the affected Parties, which concurrence will not be
unreasonably withheld. Administration costs incurred by the Parties that are not
responsible for the particular phase of an improvement will not be included in the
Total Project Costs. The Parties acknowledge that the estimates set forth in this
Agreement are based on the current level of project design for the
Improvements. The contributions to be paid by the Parties as described in this
Section will be based on actual Total Project Costs as determined after
completion of each Improvement,

a. Laurel Avenue Grade Separation Project.

1. SANBAG.

A. SANBAG shall contribute eighty and thirty-eight
hundredth percent (80.38%) of the Total Project Costs remaining after BNSF's
contribution is deducted. SANBAG's contribution is estimated at forty million thirty
four thousand dollars ($40,034,000).

B. SANBAG plans to use $11,900,000 in funding from
the Trade Corridors Improvement Fund (“TCIF”) to satisfy part of its funding
obligation. These funds have been programmed but not yet allocated by the
California Transportation Commission (“CTC”). SANBAG will use its best efforts
to obtain the TCIF funding at the earliest possible time. Its efforts will include
prioritizing the Laurel Avenue Grade Separation Project among the projects for
which SANBAG seeks TCIF funding and applying to the CTC in 2012 at the
earliest possible time after all requirements are met for an allocation of TCIF
funds for this project. In the event that the CTC does not allocate the full amount
of TCIF funding SANBAG seeks for this project, SANBAG will have an additional

-8-
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twelve months beyond the eighteen months described in Section 3(a) in which to
commence construction of the Laurel Avenue Grade Separation Project.

C. In the event the CITY’s contribution for the Total
Project Costs exceeds the amount stated in Section 4(a)(2), SANBAG agrees to
consider, upon the CITY’s written request, a loan from SANBAG for the amount
in excess of the amount stated in Section 4(a)(2). Such loan will be as described
by SANBAG Policy 40006, Section V, Subsection G.

2. CITY. CITY shail contribute nineteen and sixty-two
hundredth percent (19.62%) of the Total Project Costs remaining after BNSF's
contribution is deducted, with the CITY’s contribution reduced by the UPRR's
contribution as described by Sub-section 3 below. Following such reduction, the
City’s out-of-pocket contribution is estimated at five million five hundred eleven
thousand dollars ($5,511,000).

3. UPRR. UPRR shall contribute seven and seven-tenth
percent (7.7%) of the Total Project Costs without deduction of the BNSF
contribution. UPRR’s contribution shall count towards the CITY’s share as
described in Sub-section 2 above. UPRR’s contribution is estimated at four
million two hundred sixty one thousand dollars ($4,261,000) and will be paid
irrespective of whether additional federal, state, local, or other funds become
available. =

4. BNSF. BNSF shall contribute ten percent (10%) of the Total
Project Costs if federal funds are not utilized on the project or five percent (5%)
of the Total Project Costs if federal funds are utilized on the project. If no federal
funds are utilized, BNSF’s share is estimated at five million five hundred thirty
four thousand dollars ($5,543,000).

b. Colton Quiet Zone Improvement Project.

1. SANBAG. SANBAG shall contribute one-hundred percent
(100%) of the Total Project Costs after BNSF’s confribution as described in Sub-
section 4 below.

2. CITY. CITY's contribution towards the Total Project Costs
shall be to vacate its property rights on BNSF's right-of-way as part of the
removal of the “H” Street and “E” Street grade crossings. CITY has no monetary
obligation for this project.

3. UPRR. UPRR has no monetary obligation for this project.
-9-
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4, BNSF. BNSF shall contribute one-hundred thousand dollars
($100,000) towards the removal of the “H” Street and “E” Street grade crossings.
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C. 9th Street Improvement Project.

1. Total Project Costs. For purposes of the 9th Street
Improvement Project, Total Project Costs shall not include CITY’s right-of-way
acquisition costs which exceed any government grant funding obtained for this
project. Any costs for acquiring right-of-way for which the CITY is responsible
under Section 3(c)(2) that exceed the grant funding shall be the sole obligation of
the CITY. The cost for UPRR to acquire right of way for which it is responsible
under Section 3(c)(2) will be included in the Total Project Costs.

2. SANBAG. In conjunction with CITY and UPRR, SANBAG
shall assist in obtaining government grant funding to apply towards the Total
Project Costs. For Total Project Costs above any grant funding but less than
seven million dollars ($7,000,000), SANBAG shall contribute fifty-nine percent
(69%) up to a maximum of four million one-hundred and thirty thousand dollars
($4,130,000). For Total Project Costs that exceed the sum of any grant funding
plus seven million dollars ($7,000,000), SANBAG shall have no obligation.

3. CITY. In conjunction with SANBAG and UPRR, CITY shall
assist in obtaining government grant funding to apply towards the Total Project
Costs. CITY shall pursue acquiring all required rights-of-way by donation. If the
rights-of-way cannot be obtained by donation, the first priority of any government
grants obtained for the project will be utilized for the purchase of rights-of-way.
Any costs for acquiring right-of-way for which the CITY is responsible under
Section 3(c)(2) that exceed the grant funding shall be the sole obligation of the
CITY. CITY will pay one hundred thousand dollars ($100,000) toward Total
Project Costs.

4. UPRR. I[n conjunction with CITY and SANBAG, UPRR shall
assist in obtaining government grant funding to apply towards the Total Project
Costs. For Total Project Costs above any grant funding but less than seven
million dollars ($7,000,000), UPRR shall contribute forty-one percent (41%). For
Total Project Costs that exceed the sum of any grant funding plus seven million
dollars ($7,000,000), UPRR shall contribute one-hundred percent (100%).
Notwithstanding anything to the contrary in this Sub-section (d), if as described in
Sub-section (e) below, the bridge which serves the Riverside Industrial Lead rail
line over the I-215 freeway is not permanently removed as part of the 1-215

-11-
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Widening Project, UPRR shall contribute one hundred percent (100%) of the
Total Project Costs above any grant funding for this project (other than CITY’s
right-of-way obligation). .

5. BNSF. BNSF has no monetary obligation for this project.

d. New Connection Project.

1. SANBAG. SANBAG has no monetary obligation for this
project. SANBAG will cooperate with the Other Parties in obtaining any funding
to apply towards the Total Project Costs.

2. CITY. CITY has no monetary obligation for this project. City
will cooperate with the other Parties in obtaining any funding to apply towards the
Total Project Costs.

3. UPRR. UPRR shall concur with the permanent removal of
the bridge which serves the Riverside Industrial Lead rail line over the 1-215
freeway. If for any reason this bridge is not permanently removed as part of the
I-215 Widening Project, UPRR shall do both of the following: (a) contribute one
million five-hundred thousand dollars ($1,500,000) towards the replacement of
the current bridge as part of the 1-215 Widening Project; and (b) be responsible
for one hundred percent (100%) of the Total Project Costs of the 9" Street
Improvement Project above any grant funding received. UPRR will cooperate
with the other Parties in obtaining any funding to apply towards the Total Project
Costs.

4. BNSF. BNSF has no monetary obligation for this project.
BNSF will cooperate in obtaining any funding to apply towards the Total Project
Costs. In addition, upon the abandonment of the intermediate section of UPRR’s
Riverside Industrial Lead rail line between approximately Milepost 540.15 and
Milepost 543.88 and provided BNSF and UPRR reach agreement on terms and
subject to those terms, BNSF will assume responsibility to switch certain UPRR
customers located south of the New Connection pursuant to a separate switching
agreement that BNSF and UPRR will enter into as part of the definitive
agreements contemplated in the MOU. UPRR and BNSF have prepared a
proposed switching agreement that is pending execution.

Section 5. Construction and Maintenance Obligations.
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Construction may not begin on an Improvement until the relevant Parties
execute a construction and maintenance agreement or other appropriate
agreement for that Improvement. The construction and maintenance agreement
for each Improvement will describe the obligations assigned to the relevant
Parties for each Improvement.
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Section 6. Billing and Payment.

The Parties will handle billing and payment for the obligations described in
Section 4 as follows:

a. Laurel Avenue Grade Separation.

1. BNSF shall prepare and submit fo SANBAG signed invoices
for its eligible Total Project Costs, including eligible project expenditures incurred
after execution of the MOU but prior to the execution of this Agreement,
according to the requirements specified in this Agreement. Invoices may be
submitted to SANBAG no more frequently than monthly. BNSF’s expenditures
will count toward BNSF’s contribution to Total Project Costs, The construction
and maintenance agreement will specify the process and timeline of the payment
of BNSF’s contribution toward Total Project Costs and reimbursement of BNSF’s
expenditures. Disputes regarding invoices will be resolved pursuant to the
construction and maintenance agreement.

2. SANBAG shall prepare and submit to CITY and UPRR
signed invoices for reimbursement of eligible Total Project Costs, including
eligible project expenditures incurred after execution of the MOU but prior to the
execution of this Agreement, according fo the requirements specified in this
Agreement. Invoices may be submitted to CITY and UPRR no more frequently
than monthly.

3. Within thirty (30) working days after receipt of an invoice
which is acceptable to them, CITY & UPRR shall make payments to SANBAG for
eligible Total Project Costs via electronic fund transfer, deposited directly into
SANBAG's designated checking or other account. Disputes regarding invoices
will be resolved pursuant to typical SANBAG terms ito be included in the
construction and maintenance agreement.

4. BNSF and SANBAG shall establish and maintain accounting
systems conforming to Generally Accepted Accounting Principles (“GAAP”) to
support their requests for reimbursement, payment vouchers, or invoices which
segregate and accumulate Total Project Costs elements and produce monthly
reports which clearly identify reimbursable Total Project Costs, matching fund
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costs, indirect cost allocation, and other allowable expenditures by BNSF or
SANBAG.

5. BNSF and SANBAG shall each prepare a Final Report of
Expenditures, including a final invoice reporting the actual eligible Total Project
Costs for those activities described in the work activities, and to submit that
Report and invoice no later than 120 days following the completion of those
expenditures. The Final Report of Expenditures shall be submitted to all other
Parties and must state that these project funds were used in conformance with
this Agreement and for those project-specific work activities described in this
Agreement. No later than 120 days after BNSF and SANBAG have each issued
a Final Report of Expenditures, the Parties will review the accounting and make
any reimbursements necessary to achieve the division of funding set forth in this
Agreement.

6. BNSF and SANBAG shall allow a project-specific audit to be
completed by any other Party, at the other Party’s option and expense, upon
completion of the Laurel Avenue Grade Separation Project.

7. BNSF and SANBAG shall maintain all source documents,
books and records connected with its performance under this Agreement for a
minimum of three (3) years from the date of the Final Report of Expenditures
submittal to the other Parties or until audit resolution is achieved, whichever is
later, and to make all such supporting information available for inspection and
audit by representatives of the other Parties. Copies will be made and furnished
by BNSF and SANBAG upon request at the expense of the Party requesting
them.

8. Parties agree that each Party and any authorized
representative, designated in writing by the Parties, and upon reasonable notice,
shall have the right at all reasonable times during normal business hours to
examine all of the Parties’ financial books and records with respect to this
Agreement, including internal time and costs, as well as any relevant contracts
entered into by BNSF or SANBAG pursuant to this Agreement. The Parties
agree to make such books and records available at the locations where
maintained by the Parties. The Parties agree to retain all such books and
records for a period of three (3) years from the later of: (a) the date on which this
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Agreement is terminated; or (b) the date on which such book or record was
created.

9. If any other Party incurs eligible Total Project Costs for the
Laurel Avenue Grade Separation Project, it will follow the same billing
procedures for reimbursement as are described in this Section.
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b. Colton Quiet Zone Improvement Project.

1. SANBAG shall prepare and submit to BNSF a Notice of
Completion of all activities leading to the closure of “E” Street and “H” Street.

2. The CITY and BNSF shall prepare and submit to SANBAG
signed invoices for reimbursement of those eligible Total Project Costs for the
Colton Quiet Zone Improvement Project, including eligible project expenditures
incurred after execution of the MOU but prior to the execution of this Agreement,
according to the requirements specified in this Agreement. Invoices may be
submitted by the CITY and BNSF no more frequently than monthly. Within thirty
(30) working days after receipt of an invoice which is acceptable to it, SANBAG
shall make payments for eligible Total Project Costs via electronic fund transfer,
deposited directly into CITY’s designated checking or other account. The
construction and maintenance agreement will specify the process and timeline of
the payment of BNSF’s contribution toward Total Project Costs and
reimbursement of BNSF's expenditures. Disputes regarding invoices will be
resolved pursuant to typical terms to be included in the construction and
maintenance agreement. BNSF's expenditures will count toward BNSF’s
contribution to Total Project Costs.

3. If any other Party incurs eligible Total Project Costs for the
Colton Quiet Zone Improvement Project, it will follow the same billing procedures

for reimbursement as are described in this Section.

c. 9" Street Improvement Project.

1. The Parties anticipate that UPRR will be the Party that will
do most of the design and construction work associated with the 9™ Street
Improvement Project and incur the costs to be reimbursed by SANBAG.

2. UPRR shall prepare and submit to SANBAG signed invoices
for reimbursement of those eligible Total Project Costs, including those incurred
after execution of the MOU but prior to the execution of this Agreement,
according to the requirements specified in this Agreement. Invoices may be
submitted to SANBAG no more frequently than monthly.

-17-

12053



Funding Agreement Related to the Cofton Crossing Project {Execution Copy)

3. Within thirty (30) working days after receipt of an invoice
which is acceptable to it, SANBAG will make payments to UPRR for eligible Total
Project Costs via electronic fund transfer, deposited directly into UPRR’s
desighated checking or other account. Disputes regarding invoices will be
resolved pursuant to typical terms to be included in the construction and
maintenance agreement.

4, UPRR shall establish and maintain an accounting system
conforming fo Generally Accepted Accounting Principles ("GAAP") to support
UPRR’s request for reimbursement, payment vouchers, or invoices which
segregate and accumulate Total Project Cost elements and produce monthly
reports which clearly identify reimbursable Total Project Costs, matching fund
costs, indirect cost allocation, and other allowable expenditures by UPRR.

5. UPRR shall prepare a Final Report of Expenditures,
including a final invoice reporting the actual eligible Total Project Costs for those
activities described in the work activities, and to submit that Report and invoice
no later than 120 days following the completion of those expenditures. The Final
Report of Expenditures shall be submitted to CITY and SANBAG and must state
that these project funds were used in conformance with this Agreement and for
those project-specific work activities described in this Agreement.

6. UPRR shall allow a project-specific audit completed by
SANBAG, at SANBAG’s option and expense, upon completion of the project.

7. UPRR shall maintain all source documents, books and
records connected with its performance under this Agreement for a minimum of
three (3) years from the date of the Final Report of Expenditures submittal to
SANBAG or until audit resolution is achieved, whichever is later, and to make all
such supporting information available for inspection and audit by representatives
of SANBAG. Copies will be made and furnished by UPRR upon request at
SANBAG's expense.

8. Parties agree that each Party and any authorized
representative, designated in writing to the Parties, and upon reasonable notice,
shall have the right at all reasonable times during normal business hours to
examine all of the Parties’ financial books and records with respect to this
Agreement, including internal time and costs, as well as any relevant contracts
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entered into by UPRR pursuant to this Agreement. The Parties agree to make
such books and records available at the locations where maintained by the
Parties. The Parties agree to retain all such books and records for a period of
three (3) years from the later of: (a) the date on which this Agreement is
terminated; or (b) the date on which such book or record was created.

9. If any other Party incurs eligible Total Project Costs for the
o™ Street Improvement Project, it will follow the same billing procedures for
reimbursement as are described in this Section.

Section 7. Cooperation for 1-215 Widening Project. BNSF and UPRR wiill
review and provide written responses for all submiitals received from SANBAG or
its representatives for their respective railroad bridges required for the [-215
Widening Project, including preliminary and final design plans, specifications and
agreements, within thirty (30) working days. If the document is not approved
within two submittals, a “round-table” meeting will be held to reach concurrence
on the outstanding issues.

Section 8. All Contributions to CITY.

UPRR and CITY have executed a letter agreement dated October 4, 2011
related to additional collaboration between these parties in relation to the Colton
Crossing Project. CITY, UPRR, and BNSF acknowledge that together the
October 4 2011 letter agreement, the MOU, the definitive agreements previously
executed in relation to the Colton Crossing Project, and this Agreement reflect
the complete and final terms of all contributions to be made to the CITY by UPRR
or BNSF in relation to construction of the Colton Crossing Project and the
Improvements. The Parties acknowledge that the agreements identified in this
Section apply only to the parties to those agreements and that the terms of those
agreements will not be used to interpret the terms of this Agreement.

Section 9. Indemnification. The terms of indemnification related to
construction and maintenance of the Improvements will be described in the
construction and maintenance agreement related to each Improvement.

Section 10. CITY’s Relationship to Colton Crossing Project. By executing
this Agreement, the CITY does not become a party to the construction and
maintenance agreement for the Colton Crossing Project or assume any
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responsibilities or liabilities in relation to the Colton Crossing Project except as
may be memorialized in separate agreements executed by the CITY.
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Section 11. Term.

a. This Agreement is effective as of the date first written above and,
unless terminated for cause, will continue in effect until the earliest of the
following:

1. Termination of the June 1, 2011 Construction and
Maintenance Agreement for the Colton Crossing Rail Grade-Separation Project
prior to construction of the Colton Crossing Project if such termination occurs
prior to substantial completion and commencement of use of the Colton Crossing
Project; or

2. Performance of each Party’s funding obligations set forth in
Section 3 of this Agreement and completion of the Improvements.

b. Obligations related to audits and retention of records set forth in
Section 5 as well ali provisions of Section 10 and 14 will survive the termination
of this Agreement.

Section 12. Termination of MOU. The Parties acknowledge that pursuant to
Section 10 of the MOU, the MOU will terminate upon execution of this
Agreement.

Section 13. Miscellaneous.

a. Governing Law. Except on subjects preempted by federal law, this
Agreement shall be governed by and construed in accordance with the laws of
the State of California. Nothing herein is meant to be or will be interpreted to be
a waiver of principles of legal preemption or preclusion that may apply to UPRR
or BNSF because of their status as common carriers regulated by the federal
government. Provided, however, that neither UPRR nor BNSF shall in any way
use such status to reduce, alter, or eliminate their contractual obligations
provided for in this agreement except as required by law.

b. Severability. [f any clause or provision of this Agreement is illegal,
invalid, or unenforceable under applicable present or future laws, then it is the
intention of the parties that the remainder of the Agreement will not be affected
but shall remain in full force and effect.
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C. Relationship of the Parties. Each Party is and will at all times be
and remain independent from the other Parties and will not be deemed an agent
or fiduciary of any other Party. Nothing contained herein will have the effect of
creating a trust, joint venture, or partnership between or among any of the
Parties. No Party has any right or power to obligate or bind any other Party in
any manner whatsoever. This Agreement is not intended and shall not be
construed to create any beneficiary rights in any individual or entity not a party
hereto. '

d. Nofices. Any communication, notice, or demand of any kind
whatsoever which any Party may be required or may desire to give to or serve
upon another must be in writing and delivered by personal service (including
express or courier service) or by registered or certified mail, postage prepaid,
return receipt requested, addressed as follows:

if to CITY: Rod Foster
City Manager
City of Colton
650 N. La Cadena Drive
Colton, CA 92324
Telephone: (209) 370-5099

If to SANBAG: Garry Cohoe
Director of Project Delivery
1170 West Third Street, Second Floor
San Bernardino, CA 92410-1715
Telephone: (909) 884-8276

If to UPRR: Jerry Wilmoth
Union Pacific Railroad Company
- General Manager, Network Infrastructure
10031 Foothills Boulevard
Roseville, CA 95747
Telephone: (916) 789-6360

With a copy to:

David Pickett
29-
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General Attorney

Union Pacific Railroad Company
10031 Foothills Boulevard
Roseville, CA 95747

Telephone: (916) 789-6400
If to BNSF: Dean Wise

Vice President Network Strategy
BNSF Railway Company

2500 Lou Menk Drive

Fort Worth, TX 76131
Telephone: (817) 593-3156

e. Waivers. Any waiver, modification, consent, or acquiescence with
respect to any provision of this Agreement shall be set forth in writing and duly
executed by or on behalf of the Party to be bound thereby. No waiver by any
Party of any breach hereunder will be deemed a waiver of any other or
subsequent breach.

f. No Presumption Against Drafting Party. This Agreement and the
provisions contained therein shall not be construed or interpreted for or against
any Party because that Party drafted or caused its legal representative to draft
any of the agreement’s provisions.

d. Assignment. This Agreement will be binding upon and inure to the
benefit of each of the Parties and to their respective transferees, successors, and
assigns. No Party may assign its rights or obligations under this Agreement to a
third party without the written consent of the other Parties, except where
assignment occurs as a result of a sale or transfer of all or substantially all of a
Party's assets pursuant to merger, sale, consolidation, combination, or order or
decree of governmental authority.

h, Attorneys’ Fees. In the event of any litigation involving the Parties
to enforce any provision of this Agreement, to enforce any remedy available upon
default under this Agreement, or to seek a declaration of the rights of any party
under this Agreement, the prevailing party shall be entitled to recover from the
other such aftorneys’ fees and costs as may be reasonably incurred. The
provisions of this Section will survive the entry of any judgment, and will not
merge, or be deemed to have merged, into any judgment.
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i. No Third Party Beneficiaries. Enforcement of the terms of this
Agreement is reserved to the Parties, and nothing contained in this Agreement
provides any claim or right of action for enforcement to any other party.
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J- Conflicts. To the extent that the provisions of this Agreement
conflict with any prior agreement between any of the Parties with respect to the
design, funding, right of way, or construction of the improvements, the provisions
of this Agreement will control.

k. Amendments. This Agreement cannot be modified or amended in
any way except in writing, signed by the parties hereto.

l. Counterparts. This Agreement may be executed in one or more
counterparts, each of which when so executed will be deemed an original, but all
of which taken together will constitute one and the same instrument.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be
executed by their duly authorized representatives as of the date first written
above.

findividual Signature Pages for Each Party Follow]
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CITY’S SIGNATURE PAGE

CITY OF COLTON

By:

Sarah S. Zamora
Mayor
City of Colton

Attest:

By:

Eileen C. Gomez
City Clerk

Approved as to Form:

By:

Dean Derleth
City Attorney
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SANBAG’S SIGNATURE PAGE

SAN BERNARDINO ASSOCIATED GOVERNMENTS

By:

Larry McCallon
President, Board of Directors

APPROVED AS TO FORM:

By:
Penny Alexander-Kelley
General Counsel
CONCURRENCE
By:

Kathleen Murphy-Perez
Contracts Manager
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COMMISSION’S SIGNATURE PAGE

SAN BERNARDINO COUNTY TRANSPORTATION COMMISSION

By:

Larry McCallon

Board President
APPROVED AS TO FORM:
By:

Penny Alexander-Kelley

General Counsel
CONCURRENCE:
By:

Kathleen Murphy-Perez
Contracts Manager
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AUTHORITY’S SIGNATURE PAGE

SAN BERNARDINO COUNTY TRANSPORTATION AUTHORITY

By:

Larry McCallon
Board President

APPROVED AS TO FORM:

By:
Penny Alexander-Kelley
General Counsel
CONCURRENCE:
By:

Kathleen Murphy-Perez
Contracts Manager
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UNION PACIFIC RAILROAD’S SIGNATURE PAGE

UNION PACIFIC RAILROAD COMPANY

By:

Name:

Title:

Approved as to Form:

By:

David M. Pickett
General Attorney
Union Pacific Railroad
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BNSF’'S SIGNATURE PAGE

BNSF RAILWAY COMPANY

By:

Dean Wise
Vice President Network Strategy
BNSF Railway Company

Approved as to Form:

By:

David Rankin
Senior General Attorney
BNSF Railway Company
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EXHIBIT A

Conceptual Design for the 9" Street Improvement Project
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EXHIBIT “B”



Mr. Rod Foster

City of Colton

650 N. La Cadena Drive
Colton, CA 92324

Re: Colton Crossing Grade Separation

Dear Mr. Foster:

This letter agreement ("Agreement") is entered into on the 4% day of October, 2011
between Unijon Pacific Railroad Company, a Delaware corporation ("Union Pacific") and the
City of Colton ("City") for the purposes of defining the roles and responsibilities for the utility
work and certain additional project work identified herein necessitated by the proposed
construction of a grade separation at Colton Crossing (the "Project™).

Summary of Work

This Agreement addresses the following:

1. Union Pacific's identification, design, construction, protection and relocation of
and modifications to certain utility facilities owned by the City and located within either Union
Pacific's right of way or the City's right of way, at or near the streets of the City as described
below and as more particularly shown on the final plans and specifications attached hereto as
Exhibit A (collectively, the "Utility Work"):

(a) 3rd Street:

{1) Location of existing sewer and water lines.

(ii)  Evalvation and design for full concrete encasement for the existing
18" VCP sewer and 12" ACP water line.

(iii)  Evaluation and preparation of relocation plan for existing power
lines currently on joint-use agreement with Southern California
Edison.
) 4th Street:

$)) Location of existing aerial crossing of power (west of street CL)
and communication cables (east of street CL).

{00283451.DOC 10}



(ii)  Evaluate and prepare relocation plan for existing fiber optic
communication cables on existing transmission steel poles.
(©) 5th Street:
i Perform pothole and survey to locate and verify existing utilities.
(ii)  Evaluvate and prepare plan for existing 14" sewer line.
(d)  7th Street:
(i) Perform pothole and survey of existing sewer and water lines.
(1))  Evaluate and design full concrete encasement for the existing 10"
CIP sewer and 12" ACP water line,
(e) 9th Street:
® Perform pothole and survey of existing water line.
(ii))  Evaluate and design full concrete encasement for the existing 16"
water line.
(iii) = Evaluate and design new underground duct bank to relocate
existing underground power cables and communication cables.
This duct bank will also need to accommodate all power cables
that are currently overhead at this location. Remove all overhead
power lines and poles.
(iv)  Replace the existing electrical vaults (LV153 and LV 154) for
splice-in.
-(v)  New single-phase and three-phase power pedestals at 9™ Street and
I-10 eastbound on-ramp.
) 11th Street:
(1) Perform pothole and survey of existing sewer line,

(ii)

Evaluate and prepare relocation plan to extend existing 18" VCP
sewer line further north, remove and replace the existing raised
manhole and modify the existing drop manhole south of I-10 for
new tie-in.

(In the event of a conflict between the summary above and the Utility Work Plans (defined
below), the Utility Work Plans shall control.)
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2. The proposed commitments of Union Pacific described by Garry Cohoe, Director
of Freeway Construction in his Agreement to Mr. Rod Foster, City of Colton, dated March 18,
2011 attached hereto as Exhibit B as to the following (the "Additional Project Work™):

(a) The murals to be painted, one on each side of La Cadena Drive between
the existing southern railroad bridge abutments and the existing stairways south of I-10.

®) The landscaping, lighting and work on the approach to the southemn
railroad bridge. :

(c) The photographic and architectural survey of the Depot (as defined below)
prior to demolition.

(d)  Installation of wall treatments for the Project (collectively, the "Wall
Treatments™).

(e) Graffiti remediation for Wall Treatments.

Utility Work:
The parties hereby acknowledge and agree:

1. In connection with the Project, the City is required to perform the Utility Work at
its sole cost and expense. The City has informed Union Pacific that it does not have and has not
budgeted for, sufficient funds to cover the cost of the Utility Work. In furtherance of the Project,
and in consideration of the Additional Project Work described herein, Union Pacific has agreed
to perform the Utility Work on behalf of the City.

2. The plans and specifications attached hereto as Exhibit A for the Utility Work
(collectively, the "Utility Work Plans") have been approved by each of the City and Union
Pacific and represent plans and specifications for the Utility Work at the 100% design
completion level. At any time that Union Pacific determines the Utility Work Plans should be
modified to address any required and necessary modifications to the Utility Work, Union Pacific
shall request the City's approval for such modifications. The City shall promptly review and
provide to Union Pacific any comments it may have to such modified plans and specifications
and shall not unreasonably withhold, condition or delay its approval to the same. Union Pacific
shall not be responsible to reimburse the City for any review or comment to the Utility Work
Plans or any modifications thereto or for any other costs incurred by the City or its contractors or
agents in connection therewith.

3. In consideration of the City's obligations in connection with the Additional
Project Work, Union Pacific agrees, at its cost and expense, to perform or cause to be performed
the Utility Work with its own forces or its contractors, subcontractors or agents, employed by .
written contract, provide all necessary labor, materials, tools and equipment required therefor
and to prosecute said work to completion. All construction, protection, relocations and
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modifications performed as part of the Utility Work shall be completed in accordance with the
Utility Work Plans. The City shall cooperate with Union Pacific to complete the Utility Work,
including, prior to the start of and throughout the performance of the Utility Work, issuing to
Union Pacific or its contractors, subcontractors or any other agent performing the Utility Work
on Union Pacific's behalf any and all permits or licenses necessary to complete the Utility Work,
at no cost to Union Pacific. Union Pacific's insurance coverage provisions requiring insurance to
be maintained by the contractors, subcontractors or agents performing the Utility Work shall
permit the City to be named as an additional insured to such insurance, and Union Pacific shall
require the City to be named as an additional insured to such insurance. All work shall conform
to City and other applicable standards and be subject to inspection by the City (or the
City's contractors or agents); provided that the City shall provide to Joel Adams, Manager
Construction Projects, Union Pacific Railroad Cempany, 2015 South Willow Ave,
Bloomington, CA 92316, five business days prior written notice of its intent to inspect the
work and all persons performing the inspections on behalf of the City must at all times
during such inspections be accompanied by a Union Pacific representative.

4. The City and Union Pacific have entered into various licenses, indentures and
agreements setting forth the terms and conditions pursuant to which the utility facilities subject
to the Utility Work are permitted to reside within Union Pacific's right-of-way (each an "Existing
Utility Agreement” and collectively, the "Existing Utility Agreements"). Nothing contained in
this Agreement, modifies, amends or otherwise alters the rights and obligations of the parties
under the Existing Utility Agreements. To the extent the completed Utility Work requires any
Existing Utility Agreement to be amended to accurately reflect modifications caused by the
Utility Work, which determination shall be made by Union Pacific in its reasonable discretion,
upon completion of the Utility Work, the parties agree to cooperate to enter into such
amendments. In no event shall the City pay any additional fees or other consideration to Union
Pacific for such amendments to the Existing Utility Agreements, nor shall the City pay a fee or
other consideration to Union Pacific for any additional licenses, indentures and agreements
otherwise required to accomplish the purposes of this Agreement. Except as expressly set forth
herein, this Agreement shall not affect the parties’ respective rights and obligations under the
Existing Utility Agreements.

5. To the fullest extent permitted by law, each party shall save, indemnify, defend,
and hold harmless the other party from any and all liability resulting from any third party claims,
suits, actions, arbitration proceedings, administrative proceedings and regulatory proceedings,
losses, expenses, or any injury or damage of any kind whatsoever, whether actual, alleged or
threatened, attorneys' fees, court costs, and any other costs of any nature without restriction
incurred in relation to, as a consequence of, or arising out of, the performance of this Agreement,
and attributable to the negligence or willful act or omission of the other party or its officials,
officers, employees, agents, contractors or consultants. Following a determination of the
percentage of fault and/or liability by agreement between the parties or a court of competent
jurisdiction, the party responsible for liability to the other party shall indemnify the other party
for the percentage of liability determined. Notwithstanding anything to the contrary contained in
this Agreement, this Section shall survive termination of this Agreement,
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6. The City and Union Pacific agree that each party is obligated to comply with all
applicable Federal, State and local laws, statutes, regulations, ordinances and policies. Each
party shall be responsible for determining the applicability of any such laws, statutes,
regulations, ordinances or policies to that party's responsibilities under this Agreement. Union
Pacific is governed by the Federal Railway Labor Act with respect to the wages paid to its
employees and will not be subject to state or local minimum wage or prevailing wage laws or
regulations. All collective bargaining agreements with employees of Union Pacific (including
terms regulating the contracting of work) will remain in full force and effect according to their
terms for work performed by Union Pacific pursuant to this Agreement. Wages established
through collective bargaining agreements negotiated under the Railway Labor Act are deemed to
comply with Davis-Bacon Act requirements. To the extent Federal funds will be expended in
connection with the Utility Work, Union Pacific shall require contractors performing the Utility
Work to pay the contractor's employees according to prevailing wage rates. Further information
regarding prevailing wage rates is attached as Exhibit C.

7. If laws, ordinances, or governmental rules or regulations require any portion of
the Utility Work to be inspected and/or tested, Union Pacific shall perform, as part of the Utility
Work, the inspection and/or tests so required, as determined by Union Pacific in its reasonable
discretion. Without limiting the City's obligation to issue the demolition permit described in the
Additional Project Work section below, to the extent that any permits or other approvals are
required to be issued by the City in connection with the Utility Work, the City will cooperate
with Unjon Pacific in connection therewith. The City acknowledges that the Utility Work is
conditioned upon Union Pacific being able to obtain any and all other approvals required by any
governmental entities having jurisdiction over the Utility Work.

8. Upon completion of the Utility Work, as determined by Union Pacific in its sole
discretion, Union Pacific shall provide the City with a preliminary notice of completion and upon
receipt of such notice the City shall have twenty (20) days thereafter to conduct an inspection of
the Utility Work. If the City fails to conduct an inspection within such time, the Utility Work
shall be deemed approved by the City. If following timely inspection of the completed Utility
Work the City finds the completed Utility Work acceptable, it shall notify Union Pacific in
writing that it accepts such Utility Work ("Acceptance Notice"). If the City finds the completed
Utility Work unacceptable, then the City shall prepare and provide Union Pacific a "punch list"
of items that must be completed or repaired. Union Pacific shall complete such punch list items
and upon such completion shall provide written notice to the City of completion of the Utility
Work ("Notice of Completion"). The time for completion of any such punch list items shall be
subject to coordination with Union Pacific's construction schedule for the Project, which
determination shall be made by Union Pacific in its sole discretion. For all inspections by the
City (or the City's contractors or agents), the City shall provide Joel Adams (contact information
in Section 3 above) five business days prior written notice of its intent to inspect the work and all
persons performing the inspections on behalf of the City must at all times during such
inspections be accompanied by a Union Pacific representative.

9. Within a reasonable time after either (i) Union Pacific's receipt of the Acceptance

Notice or (i1) the City's receipt of a Notice of Completion, Union Pacific shall fornish the City
one set of "as-built plans” and execute and deliver to the City a bill of sale for the utility facilities
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installed in connection with the Utility Work. Upon Union Pacific's delivery to the City of such
plans and bill of sale, all of Union Pacific's obligations with respect to the Utility Work shall be
automatically terminated, and Union Pacific shall be released from any such obligations
hereunder.

10. It is understood that the Project is a federal aid Project and accordingly, 23 CFR
Part 645 is hereby incorporated into this Agreement by reference.

Additional Project Work:
The parties hereby acknowledge and agree:

1. The Murals.
(a) The parties agree to jointly decide on the murals content.

(b) Once the mural design has been agreed to by the parties, the City shall
‘commission an artist to paint the mmrals and issue any license or permit necessary to perform
such work.

(c) Union Pacific shall fund up to $255,940 for the cost of painting the
murals. Union Pacific shall deposit such monies into a separate bank account established by the
City (the "Account"). The City shall maintain, administer and use such funds in the Account for
the purposes described in Section 1(b).

2. The Landscaping; Lighting and Approach to Southern Railroad Bridge Work.

(a) | Union Pacific agrees to fund $101,273 of the costs for landscaping,
lighting and the work related to the approach to the southern railroad bridge. Union Pacific shall
deposit such monies into the Account,

) The City shall maintain, administer and use such funds in the Account as
follows:

(i) Each of the 29 addresses identified on Schedule 1 attached hereto,
shall be entitled to $240 of the fund's monies ($6,960 in the aggregate) towards the purchase and
installation of not less than two (2) trees to be planted on the property at such address. The City
will be required to ensure the distribution and proper use by the residents of such monies.

tii) The City shall be entitled to $72,313 of the fund's monies to:

(A)  install 38 new trees within City owned right of way on
West K Street and East K Street between 6th Street and Ninth Street;

(B)  install landscaping along La Cadena Drive;
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{C)  enhance the existing southern railroad abutments with a
treatment such as sandblast medallions;

(D)  paint a background color on the abutments of the existing
northern and southern railroad bridge structure and the retaining walls on
each side of the underpass to the existing stairways south of I-10; and

(E)  perform a one-time enhancement of the southern approach
to the existing bridge by refreshing the existing hardscape (e.g., washing
staining, and/or sealing) and landscape (replacement planting and/or
mulch) located on the slopes above the sidewalk.

(iii) The City shall be entitled to $22,000 of the fund's monies to install
lighting underneath the La Cadena overpass.

3. The American Railway Express Company Building and Southern Pacific
Passenger Depot (collectively, the "Depot").

(a) Union Pacific agrees, at its sole cost and expense, and prior to the
demolition of the Depot and related buildings, to:

® search its archives for historic photographs of the Depot;
(ii)  commission a photographer to take photographs of the Depot; and

(iii) commission a LIDAR survey of the Depot, the results of which
shall be presented digitally and on a set of plans.

(b}  The City agrees that once the above Depot work has been completed, it
will, upon request, issue the appropriate permits or licenses to allow the demolition of the Depot
and related buildings.

{c) The parties agree that each of the City and Union Pacific shall be entitled
to copies of the photographs and the LIDAR survey.

(d) Union Pacific agrees to fund $2,000 for the fabrication and instatlation of
a historical marker to comumemorate the Depot. Union Pacific shall deposit such monies into the
Account. The City shall maintain, administer and use such funds in the Account for the
fabrication and installation of the historical marker.

4, Wall Treatments. Union Pacific shall incorporate into the final designs for the
Project the wall treatment design plans attached hereto as Exhibit D and shall construct and
install the Wall Treatments in accordance such design plans.

5. Graffiti Remediation for Wall Treatments. Union Pacific and the City agree to
the graffiti remediation provisions set forth in Exhibit E attached hereto.
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The Environmental Assessment attached to that certain Finding of No Significant Impact for
Colton Crossing Rail to Rail Grade Separation Project issued by the Federal Highway
Administration on May 26, 2011 (the "EA") identifies performance of certain mitigation
activities, The City acknowledges and agrees that the funds being delivered to the City
hereunder are being delivered with the understanding that the performance of the Additional
Work related thereto is intended to satisfy the mitigation activities in the EA that correspond
with such Additional Work.

The Summary of Work, Utility Work and Additional Project Work described and summarized
herein does not consist of or assume all of the mitigation activities required by the EA. Any
additional measures required under the EA that do not correspond with the work contemplated
hereunder, are outside the scope of this Agreement.

Notwithstanding any other provision herein, Union Pacific may terminate this Agreement at any
time, with or without cause, by giving thirty (30) days prior written notice to the City. If not
earlier terminated, this Agreement shall antomatically terminate on June 30, 2014. In the event
of a termination, the parties shall be relieved of all obligations hereunder, except with respect to
those obligations that expressly survive the termination of this Agreement.

The invalidity or unenforceability of any particular provision of this Agreement shall not affect
or limit the validity or enforceability of the remaining provisions of this Agreement.
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By signature below, the parties agree to the provisions of this Agreement effectwe as of the date
first set forth above.

TUnion Pacifie:

City of Colton:

By: S—
Name;
Title:
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Exhibit A

Final Plans and Specifications for Utility Work
[attached hereto]
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Exhibit B

Letter Summarizing Additional Work
[attached hereto]
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RAC: San Bernardino Associated Governments
NRNB 1170 W. 3rd Street, 2nd Floor Son Bernardino, CA 92410-1715
Phou- (909} 884-8276  Fox:: (P05} 8854407  Web: www.sanbog.ca.gov

March 18, 2011

Mr. Rod Foster

City of Colton

650 N. La Cadena Drive
Colton, CA 92324

Regarding:  Colton Crossing Grade Separation Project

UPRR's Commitments

Dear Rod,

reached on the aesthetic treatment of the Colton Crossing structure and other aesthetic
improvements including the La Cadena Drive underpass.  The final design of the Colton
Crossing is proceeding and we have been working with the project team 1o have these
aesthetic improvements incorporuted into the design. The topics addressed below include
Colton Crossing wall treatment, La Cadena Drive underpass, landscaping, and the
American Reilway Express Company Building. _

At the Febnumry 22, 2011 City Council Sub-Committee meeting HDR. provided a
PowerPoint presentation of the proposed wall trestment on the elevated rail structure.
The treatments and textures have been influenced by the San Salvador Church and
designed in such a manner to reduce graffiti, While the north and south side of the
structure do not have the same design, the San Salvador Chuxch elements provide a
common thread to link the two sides. Attached (Attachinent A) are two slides from the
PowerPoint presentation of both sides of the structure, The final design team is currently
drawing plans to implement these designs concurred to by the Sub-Committee.

La Cadena Drive Undcorpass
TheLaCad_mnDliveUnderpmwiﬂulﬁmmlyinchﬂethmhidgu.‘ The southern
bridge currently exists and will remain in place to accommodate the existing yard
connector track and SE quadrant BNSF connector track. The middle bridge will be the

new crossing of the elevated rail structure over La Cadena Drive, Finally, the northem
bridge is the existing I-10 crossing.

e i

o e
oo osm e

Citios ot: Adetonio, Batstow, Big bear Lake, Chin, Chino Hills, Coltan, Fontand, Grond Tenace, Hesperia, Highland, Loma Uinda, Monicialr,

Neodies, Onkeio, Rencho Cucamongda, Rediands, Rialto, Son Bemardino, Twentyning Poims, Lipiond, Victonvile, Yucoipa

Towns of: Appio Vaiiey, Yuoca Volley  County of San Bemaiding
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Dqﬁugtthyb—Cpmn;iMemeeﬁngwemsmbduénddnsothMDﬁve&m
showed improvements to the existing structure and the proposed design of the new

structire. As discussed and agreed to, the Colton Crossing project will incorporate the

I3

" components shown in that rendering, which is included as Attachment B, as follows:

e Enhancement to the existing southem railroad bridge abutments with a
treatment such as sandblasting medallions onto the face.

* Paint a background color on the abutments of fhe existing southern
railroad bridge structure and the retaining: walls on each side of the
underpass to the existing stairways south of I-10,

o Implement the proposed design treatment on the new structure,

¢ Perform a one-time enhancement of the southern spprosch to the existing
sealing) and landscape (replacement planting and/or mulch) located on the
slopes above the sidewalk.

Tn addition to the above, the project will fund the painting of two murals, one on each
side of La Cadena Drive between the existing southern milroad bridge sbutments to the
cxisting stairways south of 1-10, The area available for murals will be located
spproximately 10 feet above cxisting grade to discourage graffiti and will measure
approximately 275 feet by 16 feet. There are several options for the design of the murals.
One is to incorporate a railroad theme, such s depicting the American Railway Express
Company building or something similar. The other option is to have local artists
contribute a design that has Colton themes. Further discussions between UPRR and the
City will be necessary to finalize the details of the implementation, cost, and design of
the murals, ’

Landscaping

The Environmental Documents analyzed the opportunity for new Iandscaping in the area
of the elevated structurc and determined that the only vinble location for Landscaping °
exists on private property and within City right-of-way. Therefore, UPRR will create a
fund for the eligible residents and the City to purchase and install landscaping as follows,

The residential arens generally include those lots north of West K Street from Rancho
Aveme to 5% Street, Our preliminary research shows approximately 29 residential lots
are cligible. The addresses of those lots are included in Attschment C.

Bpedonomuﬁalpw»hmmh,ﬂaepbﬂityofuchmidenﬁallotmhmdlg
additional Iandscaping varies. ‘Some lots appear to be almost completely covered with
cither structure or driveway. Other lots are more open and could accept two or three trees
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depending on the specics. On average, the typical wholesalc cost of a 15-gallon tres is

$30 to0 $50. The cost of installation is similar to the tree cost. Therefore, each eligible
at $40 pet tree for purchase and $40 per tree for instaliation. OF course a resident could
choc to purchase two more expensive frees and remain within the allotment.

Therefore, UPRR will comnit a budget of $6,960 for residential landscaping.

City right-of-way occurs along West K Street, between the BNSF tracks and La Cadena
Drive, Additiona! right-of-way occurs on East K Street between La Cadens Drive and

the 9 Street tracks. The length of right-of-way along West K Street is approximately
710 linear feet and East K Street is approximately 425 linear feet. Assuming sreet trees
at 30 feet on cenfer, this right-of-way would support 38 new trees. Based on similar
values as discussed above, UPRR will commit sn additional Inndscape budget of $3,040
for City. right-of-way street trees that are drought tolerant and consistent with the City's
Tree Replacement Palette,

For both the residential and City right-of-way landscaping areas, UPRR will not be
responsible for installation, imigation, or ongoing maintenance. All work would be
performed by the City or private residents and/or their contractors.

The HDR/LSA team conducted extensive analysis of potential historical and cultural
resources in the project mrea. That mnalysis determined that the American Railway
Express Compeny building is not eligible for State or Federal listing. The Sub-
Commitiee expressed concem that while the structare may not be eligible for State or
Fedhﬂﬁsﬁng,themmisimpmmtheeommwﬁty. Therefore, UPRR has
committed to assemble a photographic and architectural survey of the American Raitway

Express Company Building as follows:
¢ UPRR will search its archives for historic photographs of the structure.

¢ UPRR will commission a photographer to take photos of the existing
* structute in high quality digital format and those photos will be printed on
resin coated paper and included on an archival gold CD.

» UPRR will commission a LIDAR survey of the existing structure. The
LIDAR survey is a laser technology that sweeps the structure and
generates a 3 dimensional model. The detail can be at tight as 1/8”. This
survey would be presented digitally and on a set of plans.

The information prepared by UPRR will allow the City to have excellent historical
documentation of the structure and if an opportunity arises in the future, the City could
use the plans to recreate the structure at 2 different kocation as part of a separate project.
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We anticipate this information could be presented to the City sometime this summer,
prior to the start of construction. .

The Colton Crossing is on schedule to begin construction this fall. We expect a three-
year construction achedule. The HDR final design team is currently preparing the
construction drawings and all of the details are being pulled together. The topics in this
letter are important and I want to mske sure all parties agree and have a shared
understating as to how these issues will be addressed. As more details become available 1
will let you know. If you have any questions or comments, please give me a call,

Sincerely, _ ’

Garry Cohoe

Director of Freeway Construction

Attachments:

A: Gmaphics depicting acsthetic treatment on the structure

B: La Cadena Underpass concept
C: List of resident addresses eligible for landscaping program
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Resldeaces Eligible for Landscaping
' 781 W.K Street
775 W.K Street
745 W.K Street
735 W.K Strect
725 W.K Street
709 W. K Street
705 W.K Street
699 W.K Street
697 W.K Street
687 W.K Street
681 W.K Street
649 W.K Street
639 W.K Street
125 S. 3rd Street
181 S. 3rd Street
191 S. 3rd Street
595 W. K Street
579 W.K Street
565 W.K Street
547 W.K Strect
537 W.K Street
523 W.K Street
511 W.X Street
503 W.K Street
146 S. 4th Street
483 W. K Street
481 W.K Street
469 W.K Strect
457 W.K Street
264 W.K Street
252 W.K Street
248 W.K Strect
192 W.K Street
*+ W.K Strect
*+ E K Street
148 E.K Street
162 E.K Strect
*+ E K Street

** The address numbers arc unknown at this time.



Exhibit C
PREVAILING WAGES

Contractors performing any work pursuant to this Agreement shall be required to comply with
the applicable portions of prevailing wages.

The Director of the California Department of Industrial Relations determines the general
prevailing wage rates. Obtain the wage rates at the DIR Web site, http://www.dir.ca.gov.

The federal minimum wage rates as determined by the United States Secretary of Labor are
available at http://www.dot.ca.gov/hg/esc/oe/federal-wages.

If the minimum wage rates as determined by the United States Secretary of Labor differs from
the general prevailing wage rates determined by the Director of the California Department of
Industrial Relations for similar classifications of labor, the contractor and subcontractors must
not pay less than the higher wage rate. Lower State wage rates not specifically included in the
Federal minimum wage determinations will not be accepted. This includes helper, or other
classifications based on hours of experience, or any other classification not appearing in the
Federal wage determinations. Where Federal wage determinations do not contain the State wage
rate determination otherwise available for use by the contractor and subcontractors, the
contractor and subcontractors must not pay less than the Federal minimum wage rate that most
closely approximates the duties of the employees in question.

Changes in general prevailing wage determinations apply to the contract when the Director of
Industrial Relations has issued them at Jeast 10 days before advertisement (Labor Code § 1773.6
and 8 CA Code of Regs 16204),

{00283451.D0C 10}
C-1



Exhibit D

Wall Treatment Design Plans
[attached hereto]

{00283451.DOC 10}
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ExhibitE
Graffiti Remediation and Abatement for Wall Treatments

The City and Union Pacific agree that graffiti causes serious economic consequences and
negatively impacts the City and associated infrastructure, that the structure on which the Wall
Treatments are located presents a unique and challenging situation, and, thus, the parties desire
to establish a consistent, manageable plan for remediation of graffiti placed on the Wall
Treatments. Accordingly, the City and Union Pacific hereby agree to the following plan for
graffiti abatement and remediation:

1. Graffiti Abatement and Remediation.

a. In connection with the initial installation of the Wall Treatments, Union Pacific
shall apply a product to the Wall Treatments that is intended to aid in the
remediation of graffiti,

b. After the date that the structure on which the Wall Treatments will be installed is
completed (the "Completion Date"), Union Pacific will implement and follow a
proactive program to monitor the structure and abate and remediate graffiti as
needed to ensure that the Wall Treatments are kept reasonably free of graffiti. On
or before the date of this Agreement, Union Pacific has provided to the City that
certain Program Outline - Colton Crossing Wall Treatments — Graffiti Abatement
and Remediation, dated of even date with this Agreement (the "Program
Outline"), which provides certain additional information about the remediation
and abaternent program.

c¢. Union Pacific agrees that after the Completion Date it shall remove any graffiti
from the Wall Treatments no later than thirty (30) days after such graffiti appears.
If at any time the City believes that Union Pacific may not meet this obligation,
the City may give Union Pacific notice to remove such graffiti. The graffiti does
not have to be present for a minimum amount of time before the City gives the
notice. The City must give the notice via e-mail to Union Pacific's Vice
President, Public Affairs, Western Region (or such other representative as Union
Pacific may designate by written notice) and the Project Representatives
identified in the Right of Entry (defined below). The notice shall begin the notice
period under the Right of Entry. If the graffiti has not been removed within thirty
(30) days after the e-mail notice has been sent to Union Pacific and the Project
Representatives, the City may use the Right of Entry process to enter the property
to remove the graffiti. Unjon Pacific will reimburse the City for its actual costs to
remove the graffiti.

d. The City will deem Unjon Pacific to be compliant with the City's municipal code
provisions now or hereafter promulgated regarding graffiti remediation, removal
or abatement, including without limitation the graffiti provisions contained in
Chapter 9.27 of the City of Colton's Municipal Code (collectively, the "City's

{00283451.D0C 10}
E-1



Graffiti Laws") on the structure if Union Pacific removes graffiti from the Wall
Treatments within thirty (30) days after such graffiti appears, or, if the City
provides notice to remove graffiti, within thirty (30) days after Union Pacific's
receipt thereof.

e. The parties anticipate that graffiti may appear on the structure prior to the
Completion Date. During that time Union Pacific's contractor instailing the
structure will be required to remove graffiti. If the City believes that the
contractor is not meeting its obligation to remove the graffiti, the City may
provide notice via e-mail to Union Pacific's Vice President, Public Affairs,
Western Region (or such other representative as Union Pacific may designate by
written notice). Upon receipt of the notice, Union Pacific will notify the ‘
contractor and direct it to remove the graffiti. ’

2. City's Enforcement of Graffiti Laws. The City shall proactively enforce and prosecute
the City's Graffiti Laws with respect to any graffiti placed on the Wall Treatments, and
Union Pacific shall cooperate with the City in connection with the City's enforcement
efforts. Such enforcement by the City shall be at the highest and strictest level permitted
under the City's Graffiti Laws, and, within its prosecutorial discretion, the City shall refer
to the District Attorney for prosecution any offender allegedly violating the City's Graffiti
Laws against whom the City believes there is a reasonably likelihood of successful
prosecution. The City agrees to reasonably cooperate with Union Pacific from time to
time to identify additional measures that may be implemented by the City to further deter
the placement of graffiti on the Wall Treatments (e.g., increased fines and additional
punishment for offenders).

3. Graffiti Abatement and Remediation Working Group. Union Pacific and the City agree
to create a working group consisting of two representatives from Union Pacific and two
representatives from the City for purposes of evalnating the success of and making
recommendations to Union Pacific about the graffiti abatement and remediation program
(including proposing recommendations to the Program QOutline) and the City's efforts to
enforce and prosecute the City's Graffiti Laws, and collaborating to identify additional
abatement, remediation and enforcement measures that may improve the same. Each
party shall have sole discretion in appointing its representatives to the working group.

4. Enforceability; Approval of Changes in Law. Subject to the provisions contained herein,
Union Pacific hereby agrees that the City's Graffiti Laws in effect as of the date of this
Agreement apply to the Wall Treatments and that Union Pacific will not challenge the
enforceability of such laws with respect to the Wall Treatments. The City may from time
to time provide Union Pacific with proposed modifications to the City's Graffiti Laws.
Union Pacific will provide a response to the City as to whether Union Pacific consents to
the enforceability of any such proposed modifications against Union Pacific with respect
to the Wall Treatments within sixty (60) days after receipt thereof. If Union Pacific fails
to timely respond to any such proposed modifications, Union Pacific shall be deemed to
have consented to the enforceability of such proposed modifications against Unjon
Pacific with respect to the Wall Treatments.
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5. Survival. In the event this Agreement is terminated or expires, the provisions of this
exhibit shall survive such termination or expiration with respect to any liabilities or
obligations of the parties that arise or accrue prior to such termination or expiration.

6. No Precedent. Given the unique nature and scope of the Project, the obligations of Union
Pacific set forth in this Agreement are limited to the Project and none of the terms or
conditions contained herein shall be deemed to set precedent for any other transactions
now or in the future between Union Pacific and City or any other party.

7. Evaluation of Graffiti Remediation and Abatement Provisions; Term. Prior to date that is
eighteen (18) months after the Completion Date, the parties shall meet to review the
working group's findings and to otherwise evaluate the success of the graffiti abatement
and remediation program (including the Program Outline) and the City's efforts to
enforce and prosecute the City's Graffiti Laws. During such period, the parties shall in
good faith determine whether to modify and/or continue the program based on such
review and evaluation, and, if the parties so determine, shall modify or amend this
Exhibit E accordingly. If the parties fail to agree to modify and/or continue the program,
this Exhibit E shall continue for a term of one (1) month, renewing monthly
automatically thereafter, unless terminated by either party for any reason with prior
written notice to the other party. In the event of the termination or expiration this
Exhibit E, the City may enforce the City's Graffiti Laws in relation to graffiti on the Wall
Treatments. Both parties reserve all rights and defenses in relation to such enforcement
activities.

8. Contractor's Right of Entry. The City will execute the then-current standard form of the
Contractor's Right of Entry Agreement applicable to the property prior to entry ("Right of
Entry"). The parties intend to enter into one (1) Right of Entry to cover any failures by
Union Pacific to remove graffiti. The City will require any City contractor to execute the
Right of Entry. The City and its contractors will comply with the terms of the Right of

Entry.
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Schedule 1

List of Addresses
[attached hereto]
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Residences Eligible for Landscaping
781 W.K Street
775 W.K Street
745 W.K Street
735 W.K Street
725 W.K Street
709 W.K Street
705 W.K Street
699 W.K Street
697 W.K Street
687 W.K Street
681 W.K Street
649 W.K Sticet
639 W.K Street
125 S. 3rd Street
181 S. 3rd Street
191 S. 3rd Street
595 W.K Street
579 W.K Street
565 W.K Street
547 W.X Street
537 W.K Street
523 W.K Street
511 W.K Street
* 503 W.K Street
146 S. 4th Street
483 W.K Street
481 W.K Street
469 W.K Street
457 W.K Street
264 W.K Street
252 W.X Street
248 W.K Street
192 W.K Street
** W.K Street
** E K Street -
148 E.K Strect
162 E.K Strect
** E K Street
*#+ The address numbers are unknown at this time.



October 4, 2011

Mr. Rod Foster

City of Colton

650 N. La Cadena Drive
Colton, CA 92324

Re:  Program QOutline - Colton Crossing Wall Treatments — Graffiti Abatement and
Remediation

Dear Mr. Foster:

On October 4, 2011, Union Pacific Railroad Company ("Union Pacific") and the City of Colton
(the "City") entered into a letter agreement (the "Agreement") related to construction and
maintenance of the Colton crossing grade separation. Exhibit E of the Agreement sets forth the
parties' agreement to establish a graffiti abatement and remediation program (the "Program”). At
the City's request, Union Pacific has written this letter (the "Program Outline") to provide
supplemental information about how Union Pacific plans to meet its abatement and remediation
commitments in the Agreement. This Program Outline is not a contract or an amendment fo the
Agreement — it is provided for information only. For simplicity, the capitalized terms used here
are the same as those terms in the Agreement.

o Selection of Wall Treatment Product — As part of the selection of the product to be
applied to the Wall Treatments, Union Pacific will evaluate treatment options for the type
of surface that will comprise the Wall Treatments and will make a determination about
the most effective option to assist Union Pacific with graffiti removal and maintaining
compliance under the Agreement.

e Graffiti Removal Methods - Union Pacific anticipates that the graffiti will be removed
using a high pressure water source, but the parties understand that Union Pacific may
modify the method of removal from time to time to utilize more effective removal
techniques.

¢ Frequency of Working Group Meetings - The working group established pursuant to the
Agreement will meet from time to time at a mutually agreed upon location. For the first
six (6) months after the Completion Date, the working group will meet monthly,
Thereafter, the frequency of the working group's meetings will be adjusted by the
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working group depending on the success of the Program and the enhanced enforcement
and prosecution by the City related thereto.

Contractor Assistance - It is anticipated that the Program will include Union Pacific's
hiring of a contractor (the "Contractor") whose job tesponsibilities will entail, in part,
removal of graffiti on the Wall Treatments.

Frequency of Remediation - Union Pacific will initially perform (or cause the Contractor
to perform) graffiti removal four (4) days per week (subject to holidays). The working
group may confer to evaluate the amount of time devoted to graffiti removal by Union
Pacific or the Contractor and make recommendations to Union Pacific to adjust the
amount of time if deemed necessary. Union Pacific may adjust the time spent by Union
Pacific or the Contractor based on the recommendations made by the working group,
together with consideration of the current frequency of the graffiti activities, the ,
efficiency of the graffiti removal methods and preserving the functionality of freight rail
operations.

E-mail Notices. Any e-mail notices to be sent to Union Pacific's Vice President, Public
Affairs, Western Region shall be sent to Mr. Scott Moore and Ms. Lupe Valdez at the

following e-mail addresses: sdmoore(@up.com and lcvaldez@up.com. Any e-mail

notices to be sent to the Project Representatives shall be sent to Mr. David Miller and Mr.
Joel Adams at the following e-mail addresses: davidmiller2@bnsf.com and

iceladams@up.com,
Sincerely,
UNION PACIFIC RAILROAD COMPANY

by, Ay P PP
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