ITEM NO. (O

STAFF REPORT
DATE: NOVEMBER 20, 2012
IO HONORABLE MAYOR AND CITY COUNCIL
COLTON UTILITY AUTHORITY BOARD, CUA
FROM: ROD FOSTER, CITY MANAGER & EXECUTIVE DIRECTOR
PREPARED BY: AMER JAKHER, P.E., PUBLIC WORKS DIRECTOR &Q—
SUBJECT: INSTITUTIONAL CONTROLS GROUNDWATER MANAGEMENT

PROGRAM AGREEMENT (REVISED)
RECOMMENDED ACTION

It is recommended that the City Council approve the attached revised Institutional Controls
Groundwater Management Program Agreement (ICGMPA), dated as of January 1, 2012, with
any non-substantive revisions approved by the City Manager and City Attorney.

It is recommended that the Colton Utility Authority Board review, ratify and to the extent
necessary direct that the City Council take the above action(s).

GOAL STATEMENT

The proposed action will support the City's goal of managing its water supply in an efficient and
effective manner, partly through the cooperative efforts of other regional entities.

BACKGROUND/ANALYSIS

On August 3, 2010, the City Council approved an ICGMPA, dated as of June 30, 2010. The
2010 Staff Report and ICGMPA are attached for your reference, so staff will not repeat much of
the background and analysis discussed therein. It is notable, however, that the ICGMPA impacts
the Bunker Hills Basin area, and that the City owns and operates wells 13, 16, 21, 26, 27 and 28
in the Bunker Hill Basin and those wells produce about 6,500 acre feet of water per year (or
about 58.44 % of the City’s water supply).

As discussed in the 2010 Staff Report, the ICGMPA was subject to later Environmental
Protection Agency (“EPA”) and Department of Toxics Substance Control (“DTSC”) approval,
since they oversee the remedy. The attached revised ICGMPA, dated as of January 1, 2012, is
the result of EPA and DTSC required revisions.

Fundamentally, it seems that the changes they negotiated boiled down to two issues: (1) DTSC

and EPA did not want to be bound by, nor have their regulatory authority impaired by, certain
state court judgments to which some of the ICGMPA parties are signatories; and (2) DTSC and

23152.04185\762151.10

31



Staff Report to the Mayor and City Council

Staff Report to the President and Board Members, CUA

Institutional Controls Groundwater Management Program Agreement
November 20, 2012

Page 2

EPA thought the dispute resolution procedure was too cumbersome. Thus, the parties removed
the references to the state court judgments. However, they also now require the City of San
Bermardino to purse the dispute resolution process under the 2005 City of San Bemardino
Consent Decree, at the requesting party's expense, if either the EPA or DTSC require work not
already contemplated within such consent decree or deny any projects that the ICGMPA parties
wish to pursue on the basis that such work violates those state court judgments listed in the
ICGMPA (See Sections 4(d) and 13 of the ICGMPA). Finally, the parties better clarified how
the dispute resolution process would work (described in paragraphs 13 and 14).

Thus, the City is being asked to review and approve this updated ICGMPA. Also attached is a
redline version of the ICGMPA, which shows the substantive revisions between the 2010 and
2012 versions. These changes have very little impact on Colton and are deemed ministerial in
nature. As such, they are consistent with the 2010 Council action.

FISCAL IMPACTS

No fiscal impact is anticipated to occur from the adoption of the ICGMPA, unless the City
decides to engage in a new project that would increase the amount of pumping and or recharge in
the area.

ALTERNATIVES

1. Reject the proposed revised ICGMPA, which would leave the City vulnerable to the City
of San Bernardino ordinance and potentially prevent the City from access to the
groundwater model developed as part of the ICSA Group efforts,

2. Provide alternative direction to staff.

ATTACHMENTS
1. Exhibit A Staff Report (08-03-10) and ICGMPA, dated as of June 30, 2010

2, Exhibit B ICGMPA, dated as of January 1, 2012
3. Exhibit C Redline Changes Between 6-30-10 ICGMPA & 1-1-12 ICGMPA
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Exhibit A

Staff Report dated 08-30-10 and ICGMPA dated 06-30-2010



ITEM NO. 7

STAFF REPORT

o e
ORpoRraTED "

DATE: AUGUST 3, 2010
TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: ROD FOSTER, CITY MANAGER

PREPARED BY: DEAN DERLETH, CITY ATTORNEY
PIERO DALLARDA, DEPUTY CITY ATTORNEY

SUBJECT: INSTITUTIONAL CONTROLS GROUNDWATER MANAGEMENT
PROGRAM AGREEMENT (ICGMPA)

RECOMMENDED ACTION

It is recommended that the City Council approve the Institutional Controls Groundwater
Management Program Agreement (ICGMPA), and as part of that approval consent to the
extension of the interim Agreement to Develop and Adopt an [nstitutional Controls Groundwater
Management Program until the effective date of the ICGMPA.

GOAL STATEMENT

The proposed action will support the City’s goal of managing its water supply in an efficient and
effective manner, partly through the cooperative efforts of other regional entities.

DISCUSSION
The following is some background information regarding the proposed ICGMPA.

In or about 2003, the City of San Bernardino and the California Department of Toxic Substances
Control filed two separate lawsuits in federal court against the United States. The lawsuits
involved two plumes (Muscoy and Newmark) that carried TCE (trichloroethylene) and PCE
(tetrachlorethylene), and contaminated the water supply in the Bunker Hill Basin (the "Basin").
Although the source of contamination has not been conclusively identified, there is strong
evidence that the plumes were the result of activities by the U.S. Army during WWIL

Many public and private entities rely on the Bunker Hill Basin as a source of water supply,
including the City of Colton (“City”), which operates wells in the area. The Basin is also used

for recharge/storage by a series of public entities.

The Basin has been the subject of water rights adjudication cases in state court, and the City has
certain water rights pursuant to a judgment in one of the cases. The judgment is typically
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referred to as the Lytle Creek Judgment, and the City’s wells have been operated under this
judgment.

In 2005, the City of San Bernardino and the U.S. reached a settlement in the two federal cases.
The settlement was memorialized in a consent decree, which became an order and judgment by
the federal court. The consent decree contemplated the transfer of several millions of dollars to
the City of San Bernardino in order to build and operate a remedy to catch and treat the water in
the plumes. The consent decree alsorequired the City of San Bernardino to institute
groundwater controls within its jurisdiction to ensure that the "remedy" was not affected by other
activities in the Basin, such as pumping and recharge. Part of the groundwater controls required
by the consent decree and order mandated the City of San Bernardino to enact an ordinance,
which attempted to have an effect within City boundaries to regulate pumping and recharge
activities.

Prior to entering into the consent decree and order, the City of San Bernardino had not consulted
with any of the other pumpers/rechargers. When the consent decree was published for public
review, many public entities, most of whom are now parties to the ICGMPA, threatened the City
of San Bemardino with (a) intervention in the federal claim; and (b) a separate lawsuit, including
CEQA claims. In fact, the City of Riverside filed (and later withdrew) one in San Bernardino
Superior Court.

As a result of this general response by the other public entities engaged in activities in the basin,
there were several meetings among all these entities, which eventually resulted in the formation
of the Institutional Control Settlement Agreement (“ICSA”) Group.

The work of the ICSA Group has resulted in the proposed ICGMPA, as well as the interim
Agreement to Develop and Adopt an Institutional Controls Groundwater Management Program,
which was originally approved in 2005. The principal purpose of the interim agreement has been
to ensure that the City of San Bernardino did not attempt to enforce its ordinance, as well as to
have interim controls in place to protect the remedy discussed above. It does not appear as
though the City formally consented to the last extension of that interim agreement, from
December of 2009 through June 30, 2010, but the City has honored that agreement as being in
place. The ICGMPA specifically provides that the interim agreement is to be extended until the
effective date of the ICGMPA.

The ICSA Group concluded that a groundwater model had to be developed to analyze any
projects and determine how they would affect the remedy, as well as other pumpers and
rechargers, in order to develop a final agreement. Several experts were asked to work on the
model, building initially from a model the City of San Bernardino was beginning to develop.

The process of developing a model took about two years and cost more than $1million. During

those two years, the ICSA agreement was renewed twice. In addition, quarterly reports from the
plumes were submitted to EPA and members of the ICSA Group by the City of San Bernardino.
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Most of these ICSA Group meetings were attended by staff from the members of the ICSA
Group. The City was primarily represented in those meetings by Eric Fraser.

Once a model was agreed upon, the ICGMPA attached hereto was developed. The ICMGPA
agreement does not contain terms much different from the interim agreement, except that the
ICMGPA includes the new model and a process to follow in order to start new projects and/or
increase pumping and recharge in the area. The more notable areas for the City are Exhibits A-1,
A-2, B-1, B-le, which are the exhibits that set forth the City Pre-approved area, and the portion
of Exhibit B which sets forth the amount of pumping by the City that will continue undisturbed.

In summary, the ICGMPA agreement provides that the parties like the City can pump up to the
amount set forth as a pre-approved activity, which equals the amount the City has been pumping
from those wells historically. However, any new projects or increase in pumping or recharge by
the City would have to be unanimously approved by the ICGMPA agreement parties following
the results of running the new project through the model and a determination that the new project
will not affect the remedy. If the model determines that there is an adverse effect on the remedy,
the entity asking for approval of a new project can propose mitigation measures that would
reduce the perceived adverse effect. The entity requesting approval for a new project must pay
the expense of running the model.

The ICGMPA agreement of course will still be subject to EPA and DTSC approval, since they
oversee the remedy. Therefore, they may have some veto power, but that was true before as
well. That veto power may extend not only to the agreement, but to new projects as well.
Replacement wells are not subject to this process, and neither are the existing wells recognized
as pre-approved activities. The ICGMPA also imposes some meeting requirements, deadlines to
present new projects for approval (a six months deadline for notice of replacement wells),
alternative dispute resolution methods and procedures for new parties to join.

FISCAL IMPACTS

No fiscal impact is anticipated to occur from the adoption of the ICMGPA, unless the City
decides to engage in a new project that would increase the amount of pumping and or recharge in
the area.

ALTERNATIVES
1. Reject the proposed draft ICGMPA, which would leave the City vulnerable to the City of

San Bernardino ordinance and potentially prevent the City from access to the groundwater
model developed as part of the ICSA. Group efforts.
2. Provide alternative direction to staff.

ATTACHMENTS

Institutional Controls Groundwater Management Program Agreement (ICGMPA)
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Institutional Controls Groundwater Management Program Agreement
As of June 30, 2010

This Institutdonal Controls Groundwater Management Program (ICGMP) Agreement
(“TCGMP Agreement”) is entered into and effective as of this 30th day of June, 2010, by and
among the following parties (collectively the “Signatory Parties”): the City of San Bernardino and
the City of San Bermardino Municipal Water Department (collectively, the “City™); San Bernardino
Valley Municipal Water District (Valley District); West Valley Water District (WVWD); East Valley
Water District (EVWD); Riverside Highland Water Company (RHWC); the City of Riverside

(“Riverside™); the City of Colton (“Colton™} and Western Municipal Water Districe SWMWD).

ecitals
L Parties
A. The City of San Bernardino (“City”) is a party to a consent decree approved by the

United States District Court, Central District of California, Western Division (Coutrt), on March 23,
2005 (Consent Decree). The Consent Decree settles litigation entitled City of San Bernardino v. United
States of America, Case No. CV96-8867 and Szate of Caltfornia Depariment of Toxic Substances Control v.
United States of America, Case No. CV 96-5205 (consolidated), which sought to address responsibility
and funding for the remedy of the Newmark Groundwater Contamination Superfund Site in San
Bernardino, alleged by San Bernardino and the State of California to arise from waste disposal

activities by the United States Army during and after World War IT in San Bernardino.
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B. The Consent Decree obligates the City, among other things, to operate and
maintain a system of wells and treatment plants known collectively for this Agreement as the
“Newmark Facilities,” which include, in part, construction and implementation of two operable
units: the Newmark Operable Unit (Newmatk OU) and the Muscoy Operable Unit (Muscoy OU).
The Newmark Facilities are intended to function as a groundwater treatment system to clean up
contaminants in 2 portion of the Bunker Hill Basin. The primary contaminants of concetn in that
plume ate tetrachlorethylene (PCE) and trichloroethylene (TCE).

C. Pursuant to the terms of the Consent Dectee, the “Work™ to be done by the City is
defined in the Consent Decree, and includes the operation and maintenance of the Newmark
Facilities. The Work is subject to the oversight of both the United States Environmental Protection
Agency (USEPA) and the State of California Department of Toxic Substances Control (DTSC),
with the lead and support oversight roles divided between the two agencies, depending on the task.
City compliance with Consent Decree terms is demonstrated through monitoring of contaminant
concentrations as well as a separate compliance measure based on month-to-month water level data,
particle tracking and potentiometric surface mapping, as described more fully in Section IILF.2.b) of
the Statement of Work (SOW). This month-to-month water level compliance measure is distince
from, and calculated very differently than the long-term measurements of particle movement used in
the Groundwater Model discussed below.

D. As 2 condition of the Consent Decree, the City is also obligated to institute a
groundwater management and permit program (GMPP) to “ensure the effectiveness and integrity”

of the Newmark Site that includes: (i) taking appropriate actions to prevent or mitigate the potential
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harmful effects of new or increased extraction from areas within the Management Zone described
herein and referred to as the “Permit Zone” in the Consent Decree, which zone is within the San
Bernardino city limits, and (ii) taking appropriate actions to prevent ot mitigate the potential harmful
effects of increased artificial recharge within the Management Zone. The City has determined,
based on a technical appraisal, and USEPA has approved, the Management Zone within the city
limits, in which projects which may involve new or increased extraction resulting from the
reconstruction of wells or artificial recharge will undergo scrutiny for their potential effects on the
operation and maintenance of the Facilities. The Management Zone boundaries for extraction and
spreading are designated on Exhibit A to this Agreement.

E. The Consent Decree expressly provides that the Court retains jurisdiction over any
challenge to the groundwater management and permit program (GMPP) to be implemented by the
City.

F. Unless capitalized terms are expressly defined in this Agreement, they shall have
the meaning ascribed to them in the Consent Decree and the Statement of Work (SOW) attached to
that Consent Decree.

G. Valley District is 2 municipal water district having a broad range of powers and
obligations to provide water and water-related services. Valley District’s service area includes areas
overlying the Bunker Hill Basin. Included in its broad range of powers and obligations are the
following specific obligations: under Orange Coanty Water District v. City of Chino ¢t al., Orange County
Superior Court Case No. 117628 (the Orange County Judgment), Valley District has certain

obligations to guarantee delivery of water downstream; under Western Municipal Water District et al. v.
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East San Bernardino County Water District et al., Riverside County Superior Court Case No. 78426 (the
Western Judgment), Valley District has certain obligations to replenish the San Bernardino Basin
Area, which includes the Bunker Hill Basin. |

H. WMWD is a municipal water district having 2 broad range of powers and
obligations to provide water and water-related services. WMWD is 2 party to both the Orange
County and Western Judgments and has certain rights and obligations arising thereunder and claims
rights to water pumped from the Bunker Hill Basin.

1. Riverside, a California charter city and municipal corporation, operates wells,
treatment facilities and transmission systemns in the Bunker Hill Basin. Riverside is 2 party and 2
successor to a party to City of San Bernardino v. City of Riverside, San Bernatdino Superior Court Case
No. 13754 (the Riverside Judgment), as amended, and has certain rights and obligations thereunder.
Riverside is additionally a plaintiff party and a successor to a plaintiff party to the Western Judgment,
which specifies the amount of water that Riverside may export from the San Bernardino Basin Area
(which includes the Bunker Hill Basin).

J- WVWD is 2 county water district having a broad range of powers to provide water
and water-related services. WVWD is 2 party, through predecessor parties-in-interest, to Lyt Creck
Water and Improvemsent Co. v. Grapeland Irrigation Dist. et al.,, Los Angeles Superior Court Case No.
20790 (commonly known as the “McKinley Judgment™) and Gity of San Bernardino v. Fontana Water
Co. ¢t al,, San Bernardino Superior Court Case No. 17030 (the “Lytle Creek” Judgment). The
McKinley Judgment apportioned surface water rights to Lytle Creck among the various parties; the

Lytle Creek Judgment apportioned surface water rights and also granted certain groundwater
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extraction tights within the Lytle Creek region to various parties. The Lytle Creek Region is within
the San Bernardino B#si.n Area as defined in the Western Judgment.

K EVWI is 2 county water district having a broad range of powers to provide water
and water-related services. EVWD operates wells and transmission systems in the Bunker Hill Basin,

L. Colton, a municipal corporation, operates wells and transmission systems in the
Bunker Hill Basin. Colton, through its predecessor parties-in-interest, was granted certain
groundwater extraction rights in the Lytle Creek region through the Lytle Creek Judgment.

M. The City holds groundwater extraction rights in the Lytle Creek region through the
Lytle Creek Judgment. Additionally, the City is a party to the Riverside Judgment, which specifies
the areas in which it may extract groundwater and the amounts of groundwater extracted in those
areas.

N. RHWC is 2 mutual water company and a plaintiff in the Western Judgment. Under

such Judgment, RHWC has the right to extract and export certain quantities of water from the

Bunker Hill Basin.
II. The Consent Decree and Predecessor Agreement.
A. On March 23, 2005, the Consent Decree was approved by the Court, with the

‘support of the Parties to this Agreement, pursuant to a predecessor agreement, known as the
AGREEMENT TO DEVELOP AND ADOPT AN INSTITUTIONAL CONTROLS
GROUNDWATER MANAGEMENT PROGRAM (“Predecessor Agreement”).

B. As part of the Consent Decree, the City has agreed to undertake a number of

actions in connection with the remediation of the Newmark Site. One of the key obligations of the
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City is the adoption of the GMPP, which obligation is generally described in paragraphs 27-29 of the
Consent Decree. The GMPP requires the City, infer afia, to monitor and take appropriate actions to
maintain the effectiveness and integrity of the Interim Remedial Actions as defined in the Consent
Decree and to take appropriate actions to “ptevent or mitigate” the potential harmful effects of new
or increased extractions or increased artificial recharge from areas within the Management Zone.

C. The Consent Decree contemplates that the City will develop, adopt and implement
the GMPP described in paragraphs 27-29 pursuant to its authority under California law. The
Consent Decree further contemplates that the GMPP will be based on the City’s best professional
judgment, in consultation with USEPA and DTSC, and subject to approval by USEPA. The
Consent Decree provides that the City will institute its legislative process to approve and adopt the
GMPP. The City did so in 2 Municipal Ordinance duly adopted March 20, 2006, Ordinance No.
MC-1221, entitled “Spreading or Extraction within the Management Zone,” adding Chapter 13.25
to the San Bernardino Municipal Code.

D. The Public Water Purveyors had previously expressed concerns that the proposed
GMPP might: (1) interfere with the Public Water Purveyors’ rights and obligations under 2 series of
state court judgments; (if) interfere with other efforts to manage the Bunker Hiil Basin to maintain
the safe yield of that Basin, to control high groundwater igaroblems, and for the conjunctive use of
groundwater and surface water; (iii} violate California state water policy and California law; and (iv)
interfere with the exercise of certain existing water rights.

E. The Public Water Purveyors and the City agreed that a mutually acceptable GMPP

that would satisfy the requirements of the Consent Decree without interfering with certain state
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court judgments, basin replenishment, control of high groundwater, the conjunctive use of
groundwater and surface water, and the exercise of certain existing water rights was their mutual
objective and entered the Predecessor Agreement in otder to negotiate an orderly and satisfactory
resolution of those mutual concerns while avoiding delay in the implementation of the Work
provided in the Consent Decree. The Predecessor Agreement has been extended by means of five
amendments and will terminate by its terms on June 30, 2010.

F. From 2005 until now, the Parties have worked diligently to improve the existing
groundwater models of the San Bernardino Basin Arez in order to be able to develop the ICGMP
based on the best available technical information. In particular, the City reports that it has spent
more than $1,000,000 in this effort to build, refine and validate the Groundwater Model as defined
in the Consent Decree in order to assure that this Groundwater Model is usabie for other predictive
purposes throughout the Bunker Hill Groundwater Basin. The other Parties to this Agreement have
been regulatly briefed on the development and refinement of these models, and have participated to
the extent they have deemed appropriate in various workshops and other opportunities for technical
input concerning these modeling efforts. The USEPA, DTSC, and the United States Geological
Survey (USGS) have done so pursuant to the processes provided in the Consent Decree.

G. The Signatory Parties believe that the Groundwater Model has now been
developed into a sufficiently accurate predictive tool to serve its intended purpose. Specifically, the
Signatory Parties believe that the Groundwater Model will allow the Parties to reach sound decisions
about the location and installation of new or reconstructed wells and the location and construction

of new spreading basins within the Bunker Hill Basin in 2 manner consistent with sound water
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resource management, including:
(1) Management of extraction and artificial recharge to ensure the effectiveness and
integrity of the remedial systems for the Newmark Groundwater Contamination Superfund
Site and the avoidance of “Adverse Effects” on those remedial systems;
(2) Maintenance of water levels throughout the Bunker Hill Basin to optimize water
extractions;
(3) Maintenance of water levels in the artesian or pressure zone to prevent high
groundwater conditions and potential liquefaction during earthquakes;
{(4) Coordination of the Work as such Consent Dectee activities may affect other
contaminant plumes in the Bunker Hill Basin; and
(5) Optimizing conditions in the Bunker Hill Basin for conjunctive use.
H. The Signatory Parties are prepared to execute this agreement now and to submit it to
EPA and DTSC for their review and approval, reserving the right to update the Groundwater Model
as may be suggested by the peer review of that model and other information suggesting prudent
upgrades or improvements to the model. The Signatory Parties expect to periodically review and
agree to appropriate changes to the Groundwater Model in otder to improve its forecasting
accuracy.
1 With the completion of the Groundwater Model, the Signatory Parties now desire to
memotialize their agreement as the Institutional Controls Groundwater Management Program

(ICGMP) Agreement in order to protect the Facilities operated and maintained by the City under
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the Consent Decree, while furthering the Parties’ common objective of sound water tesource

management in the Bunker Hill Basin,

Now, therefore, in consideration of the foregoing recitals and definitions that are

incotporated herein and mutual covenants and terms below, the Parties hereby agree to the

following:
INSTITUTIONAL CONTROLS GROUNDWATER MANAGEMENT
PROGRAM AGREEMENT
1. This Agreement will commence upon the later of its approval by DTSC as lead

oversight agency, and concurrence by EPA as support oversight agency, which Agreement shail be
published by the City, with annual updates, and cross-referenced by an amendment to the
Ordinance to be adopted within a reasonable time after DTSC’s approval. Pending such approval,
the Predecessor Agreement, currently set to expire on June 30, 2010, shall be extended for such
period, if any, as may be required for DTSC to consider the request to approve this agreement as a
part of the Institutional Controls Groundwater Management Program required to be implemented
by the City under the Consent Decree. This Agreement shall expire when EPA shall have issued
Certificates of Completion for both the Newmark and Muscoy Operable Units addressed in the
Consent Decree, although the Signatory Parties may extend this Agreement at that time by mutual
consent for 2 term to be determined at that ime. Within six months of the effective date of this
Agreement, the City agrees that it will amend the current Ordinance to reflect texmination of the

Ordinance provisions upon receipt of the later of EPA’s Certificates of Completion.
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2 In the event that DTSC declines or refuses to endotse or approve this Agreement,
or if EPA fails to concur in approving this Agreement, the Predecessor Agreement shall continue in
force for another 90 days from the date of such final decision. The Signatory Parties will consult in
good faith for that 90 day period about a successor agreement in the event that DTSC refuses to
approve this Agreement.

3. During the term of this Agreement, the City and any Public Water Purveyor which is
a Signatory Party to this Agreement shall be exempt from the provisions of the Ordinance No, MD-
1221, adoptecf by the City on March 20, 2006, Chapter 13.25 of the San Bernardino Municipal Code
Entitled Spreading or Extraction within the Management Zone, or any successor ordinance intended
to regulate groundwater extraction and artificial recharge within the Management Zone. Such
exemption shall cease on.june 30, 2010 for any Public Water Purveyor which refuses to sign this
Agreemept and for a Public Water Purveyor which later withdraws from this Agreement, shall cease
on such later date as written notice of such withdrawal is given. Any Public Water Purveyor which
refuses or fails to sign this Agreement by July 31, 2010, ot which later withdraws from this
Agreement shall be deemed to not be a Signatory Party.

4.a.  For each year, 2005 through 2009, the Parties have negotiated, on an annual basis,
certain pre-approved or permitted pumping activities up to specific volumes, and set forth a
quantified list of such pre-approved or permitted pumping actdvities as part of Exhibit B. All such
preapproved pumping activities (Preapproved Activities) are hereby approved up to the limits set
forth in Exhibit B for the term of this Agreement. Such Preapproved Activities are deemed by this

Agreement to include permanent replacement of a well or wells by the same or successor owner of
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the well, provided (2) the maximum pumping capacity is not increased (except as provided in
Exhibit C), (b) the prior well is converted to a monitoring well (if practical) or permanently closed,
and (c) the replacement well (or wells) is located within 500 feet and screened at the same interval(s)
and depth(s) as the well or wells being replaced (except as provided in Exhibit C). All Preapproved
Activities, as identified in Exhibit B and C, shall be exempt from the provisions of the March 20,
2006 Ordinance, including requirements in that ordinance for the purchase of additional insurance.
b. Artificial recharge activites through existing recharge basins within the Management
Zone as set forth in Exhibit A will be addressed at least annually (and more frequently as the need
atises), subject to the availability of recharge water and the agreement of the Parties. The first such
meeting to consider the artificial recharge activities shall take place on or afound June 2011, and
annually thereafter on or near the anniversary date of the first meeting. Using their best professional
judgment, aided by the Groundwater Model, the Signatory Parties will review proposals for artificial
recharge, and recommend, on an annual basis or more frequently as the need arises, the upper limit
on how much artificial rechatge may be safely conducted and at what locations without adversely
affecting the remedial systems at the Newmark Groundwater Contamination Superfund Site, will
not increase the likelihood that contaminants will migrate past or around the barrier wells that are
patt of the Newmark Site, and will not otherwise interfere with the performance of the Interim
Remedial Actions. The Signatory Parties shall promptly review and unanimously consent to these
proposed upper limits on artificial recharge. Provided that a Signatory Party adheres to the
geographic and volumetric limits on such artificial recharge, that Signatory Party shall be free to

conduct its artificial recharge operations for that year without further review or approval. Each
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Signatory Party shall report in writing quarterly to the other Signatory Parties 2bout the volume and
location of any such recharge activities in the prior quarter. All such pre-approved artificial recharge
operations shall be exempt from the provisions of the March 20, 2006 Ordinance (or any successor
ordinance), including requirements in that ordinance for the purchase of additional insurance. The
annually approved upper limit on artificial recharge decided by the Signatory Parties shall be
provided promptly to EPA, DTSC, and shall be made public by the City at the time it is transmitted
to EPA and DTSC.

c. No new well construction or artificial recharge activities contrary to Preapproved
Activities shall be undertaken by any Signatory Party except as unanimously agreed to by the
Signatory Parties in the annual review of artificial recharge, or for a new well (other than
replacements discussed above), unless such new well has been separately approved pursuant to the
application process provided for in Section 12 of this Agreement.

d. For the purposes of this Agreement, activities undertaken by the City pursuant to the
Statement of Work (SOW) accompanying the Consent Dectee, or activities otherwise directed by
EPA or DTSC shall be deemed to be preapproved, provided that the changes in such activities after
the date of this Agreement do not violate the terms of the other judgments referenced in the recitals
above. The SOW does not currently require the drilling of additional wells, nor has either EPA or
DTSC ordered the construction of any such new wells as of the date of this Agreement. The City
will give notice to the Parties if it is to dtill a new well pursuant to DTSC or EPA order, and will
convene a meeting of the Parties in advance of well construction for the purpose of providing the

technical information about such new well, including modeling results. To the extent feasible, City
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agrees to design and operate any such new wells in a manner to minimize negative effects on other
Signatory Parties, including but not limited to impacts to water levels, production by other wells, and
water quality.

5. Unless ordered by EPA, DTSC, or the Court, no expansion shall be made of the
EPA-approved Management Zone, except by unanimous consent of zll the Signatory Patties to this
Agreement. In the event the EPA-approved Management Zone is expanded, pre-existing wells, as
of the date the Management Zone is expanded, in the newly cxpanded area shall be added to Exhibit
B (the Preapproved Activity list), above, and treated according to the same terms and conditions as
pre-existing wells in the current Management Zone. The maximum annual pumping volume of such
wells in the newly expanded area shall be calculated as the maximum annual pumping volume in any
year prior to the expansion of the Management Zone.

6. For the fitst three years after the effective date of this Agreement, the Signatory
Parties shall meet at least quarterly to monitor the implementation of this Agreement and the
remedial actdons provided for under the Consent Decree, to consider any appropriate update work
on the Groundwater Model, and to consult concerning artificial recharge activities and any new wells
planned by the Signatory Parties for the upcoming calendar year, At least 30 days prior to the City’s
submission of any Five-Year Update Report for the Groundwater Model, the Signatory Parties shall
meet to review the draft of that Update Report and provide comments, if any, to the City. After
the first three years of this Agreement, the parties shall meet at least annually and mote often by
agreement of the Signatory Parties to discuss the status of implementation of this Agreement and

any issues which may have arisen under the Agreement.
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7, Provided that decisions for new projects meet the terms of the Consent Decree to
protect the remedial systems and downgradient users from the further migration of contaminants,
are not affirmatively disapproved by EPA or DTSC as contrary to the Consent Dectee, and do not
violate the terms of the other judgments referenced in the recitals above, the Parties shall make
decisions under this Agreement by unanimous consent of the Signatory Parties. Any amendment to
this Agreement must be adopted by unanimous consent of the Signatory Parties.

8. With respect to any project proposed by or to th.e Signatory Parties pursuant to this
Agreement, each Signatory Party will comply with the provisions of the California Environmental
Quality Act (CEQA), as and if that Act applies. It is not intended that a Signatory Party shall assume
Lead or Responsible Agency status, as those terms are defined in CEQA, solely through
participation in this Agreement.

9. No Signatory Party to this Agreement shall use the good-faith denial or limitation of
a proposed project under this Agreement or the Consent Dectee, or the good faith approval of a
project under this Agreement, as 2 basis for any claitm for damages, injunctive relief, or a taking
against any other Party to this agreement, DTSC, EPA, or the United States. This undertaking shall
survive the termination of this Agreement or withdrawal by any Signatory Party to the Agreement.
All Signatory Parties reserve all their rights and defenses under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., corresponding
provisions of California statutes governing the remediation of hazardous substance releases, and
other applicable laws, except as set forth in this paragraph. Each Signatory Party reserves the tight

to bring an action to enforce the terms of this Agreement,
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10.  The Signatory Parties will timely cooperate with each other in sharing of
information, including annual production information, water level data, logs from newly installed
wells, and groundwater sampling analytical results, needed to update the Groundwater Model
referenced in this Agreement and the Consent Decree. No Signatory Party shall be responsible or
liable for another Party's use of information or models shared pursuant to this Agreement or any
predecessor Agreement.

11, No Signatory Party, by virtue of its patticipation in this Agreement, shall be required
to obtain any additional insurance for an activity authorized through this Agreement other than such
insurance that such Signatory Party would customarily and prudently obtain and keep in force in the
course of conducting its regular business activities.

12.a. Any Signatory Party seeking to construct a new well or to reconstruct 2 well in 2
manner that will increase its capacity above that reported as part of Preapproved Activities under
paragtaph 4 above, or secking to construct a new spreading basin for artiftcial recharge, shall submit
its proposal for such construction to the other Signatory Parties, including the City, at least six
months before the intended start date of such construction. The issue of replacement of existing
wells without increasing capacity is addressed in paragraph 4.

b. The proposal shall contain sufficient detail for the Signatory Parties (including the
City) to use the Groundwater Model to conduct Predictive Particle Tracking, or other predictive
tools as they may be added (with EPA and DTSC ;pproval) to the Groundwater Model, as defined
in the Ordinance and SOW, with the extraction wells in the Newmark and Muscoy Operable Units

operating at the Adjusted Target Extraction Rate (as adjusted from time to time by EPA and DTSC)

15

10829521

5104575

| 07




established in EPA’s September 2007 Operational and Functional Determination under the
Statement of Work (SOW) attached to the Consent Decree, over 2 representative hydrologic cycle,
including representative wet and dry periods for the Bunker Hill Basin, to determine the percentage
of particle capture achieved at all times over the life of the proposed project with the project
operating at full permitted capacity for the entire permit term. The modeling shall use the previously
approved parameters (e.g. cutrent production, forecast of future demand, contaminants, particle
positions) in the modeling effort, as updated from time to time with new information. The City
shall be primarily responsible for this review, including the provision of outside consulting services,
but all Signatory Parties shall be entitled to participate to the extent they deem reasonable and
prudent.

c As required by the SOW, Section I11.1, “[a]ny change to the model patameters by
the applicant or the City, beyond adding the proposed artificial recharge and/or pumping considered
pursuant to the application, that would influence the structure of the [Groundwater] Model [(e.g. any
recalibration, different boundary conditions, different model cell propetties, or different step sizes,
etc.)] shall undergo the same level of stakeholders’ review as outlined in the work plan approved by
[EPA), and shall be fully described in the application and/or evaluation and proposed decision by
the Cicy, s applicable. The complete applicaton package, including the City’s evaluation of the
application, will be required for EPA and DTSC review and approval in accordance with the
Comnsent Decree.” The list of information that shall, at a minimum, be provided to EPA/DTSC is

attached hereto as Exhibit D.
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d. The applicant shall bear the consultant costs of conducting the required modeling,
unless the Signatory Parties detesmine by unanimous agreement that consultant costs will be shared.
The City shall cause its consultant to provide 2 binding estimate of the costs to the applicant for the
required modeling, which estimate shall be prepared using the same rates charged to the City by the
consultant for similar work in the same time period, and provide for completion no later than six
months after receipt of the applicant’s submission. The City agrees that the applicant may use the
results of the required modeling as evidence in other proceedings, including compliance with
CEQA provided that the applicant shall pay for any additional consuitant costs incurred in such later
use of the modeling results.

e. Pursuant to Paragraph 28 of the Consent Decree, the applicant must agree in writing
to provide EPA, DTSC, and the Signatory Parties (including the City) (collectively or individually,
“the Requesting Party”), and their contractors or representatives (1) access at reasonable times to the
wells or spreading basins or related areas for putposes of verifying compliance with the approval
under this Agreement, and (2) upon reasonable notice, to inspect and copy documents and records
of the operations of the well(s} or spreading basin addressed in the application for the purposes of
verifying compliance with the terms of any approval under this Agreement.

The rights set forth in sections (1) and {2) above shall be exercised during normal business
hours of the applicant. The Requesting Party will advise the applicant at least three (3) business days
in advance of the proposed dates and times the Requesting Party desires to exetcise the rights set

forth above. All entries, inspections or copying will be at Requesting Party’s sole cost and expense.
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The applicant will have the right to have a representative of a2pplicant accompany the
Requesting Party and Requesting Party’s representatives, agents or designees (including contractors)
while they are on the applicant’s real property.

In exercising its rights of access, entry, inspection and copying under this subparagraph, the
Requesting Party (other than EPA or DTSC) shall protect, indemnify, defend and hold the
applicant’s propetty, applicant and applicant’s officers, directors, employees, agents, representatives,
contractors, successors and assigns free and harmless from and against any and all claims, damages,
liens, stop notices, liabilities, losses, cost and expenses, including reasonable attorney’s fees and court
costs, resulting from Requesting Party’s exetcise of such rights of access, entry, inspection and
copying set forth herein.

£ No Signatory Party shall approve or tecommend approval by EPA or DTSC of a
proposed project predicted by the Groundwater Model (as interpreted by the professional judgment
of capable groundwater geologists familiar with the model and the Bunker Hill Basin and as
reviewed using each Signatory Party’s best professional judgment) to have an Adverse Effect-on the
Newmatk or Muscoy Interim Remedial Actions. No Signatory Party to this Agreement shall
undertake any such proposed project so predicted to have an Adverse Effect, unless such Adverse
Effect shall be predicted by the Groundwater Model to have been resolved by Mitigation Measures,
Project Redesign, or a combination of the two, as those terms are defined below.

g Any proposed project shall be presumed to have an Adverse Effect, if the proposed

project is forecast to:
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(1) Reduce particle capture (as measured using Predictive Particle Tracking) below

90% at any time in the proposed future permit term; or

(2) Require an increase in the frequency of chemical monitoring from monitoring
wells beyond the monitoring frequency specified in the SOW; or

(3) Require additional chemical monitoring from production wells located
downgradient from the Newmark or Muscoy extraction wells; or

(4) Require an increase in pumping above the Adjusted Design Extraction Rate, as
set forth in the SOW, or to inidate Non-Routine Maintenance as defined under the Consent

Decree (all as described in the pertinent provisions of the SOW or Consent Decree attached

hereto as Exhibit “E”); or

(5) Cause a violation of the City’s obligations under the Consent Decree.

h. The applicant may rebut the presumed Adverse Effect by Project Re-Design or
Mitgation Measures to restore particle capture percentages, over 2 hydrologic cycle representative of
long-term hydrology and extending for a term at least as long as the proposed permit term, to at
least 90% at all times, with the proposed project operating at the full permitted capacity for the life
of the proposed project. The selection of a Project Re-Design or Mitigation Measures shall be at the
sole discretion of the applicant. If the forecast Adverse Effect is increased chemical monitoting
frequency, the initiation of Non-Routine Maintenance, or increased remedial compliance costs by
the City or such costs for any other Signatory Party’s groundwater remediation efforts, or violation
of the Consent Dectee, the Adverse Effect may al'so be rebutted by Project Re-Design or Mitigation

Measures reliably forecast to eliminate the Adverse Effect,
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i “Mitigation Measures” mean readily enforceable and verifiable steps taken to reduce
ot eliminate Adverse Effects forecast for a proposed new or reconstructed well or water spreading
(artificial recharge) project by Predictive Particle Tracking or other predictive tools as they may be
added to the groundwater model and approved by EPA and DTSC. Mitigation Measures can
include, but are not limited to:

(1) Locating an additional well or wells in the contaminant plume to counteract
migration of contaminants past the extraction wells at the Newmark or Muscoy Interim
Remedial Actions;

(2) Readily enforceable and verifiable pumping restrictions;

{3) Physical reductions in the size of well equipment to limit the well capacity;

(4) In the case of increased compliance costs, financial assurance in the form of
performance or surety bonds, letters of credit, or other financial instruments sufficient to
address and defray documented incremental City compliance cost increases directly
attributable to the proposed project or to address and defray documented incremental
compliance cost increases by any other Signatoty Party for groundwater remediation efforts;
je “Project Re-Design” means verifiable and enforceable changes in the physical design,

equipment, or location or volume of a proposed water spreading (artificial recharge) or new or
reconstructed well project intended to reduce or eliminate Adverse Effects forecast for a project

evaluated with Predictive Particle Tracking.
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k. Upon approval of 2 project by the Signatory Parties, the parameters used in the
Groundwater Model shall be adjusted to include the approved project for the purpose of future
analyses.

13.  This Agreement, and any other agreements reached among the Signatory Parties
arising out of or relating to the Consent Decree, shail be subject to review by USEPA and DTSC.
Likewise, decisions made by the Signatory Parties concerning new or reconstructed wells, or new
spreading basins, pursuant to this Consent Dectee, remain subject to review and objection by
USEPA and DTSC. No Signatory Party shall construct such a project in the event of unresolved
objections by USEPA or DTSC. This Agreement does not alter the Dispute Resolution provisions
of the Consent Decree as among the City, USEPA, and DTSC. The City agrees tha-t if DTSC or
EPA, or both, deny or limit a project proposed and approved under this Agreement, that the City
shall invoke the Dispute Resolution provisions of the Consent Decree against the denying or
limiting agency, provided that the aggrieved party agrees in writing in advance to pay the City’s
attorney’s and consultant’s fees and incidental costs (including any and all costs or penalties
ultimately charged by EPA or DTSC to the City pursuant to the Consent Decree as a result of the
invocation of Dispute Resolution). The City further agrees to allow active participation in the
Dispute Resolution process by the Signatory Party that proposed the project.

14.a. The Signatory Parties agree to use the following dispute resolution process
concerning decisions that 2 Proposed Project has an Adverse Effect which has not been adequately
resolved by Project Redesign, Mitigadon Measures, or a combination of the two. In the event of an

impasse, the affected Signatory Parties shall engage in mediation for a period of up to six months,
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The mediation shall be conducted by JAMS (sometimes referred to as the mediation service
provider), and shall be administered, to the extent practical in the San Bernardino office, or the
JAMS office closest to San Bernardino. In the event, for whatever reason, JAMS is not available or
lacks the necessary expertise, the parties shall first attempt to use the services of another judicially
oriented service, such as IVAMS, and use the Ametican Arbitration Association only after all other
judicially based mediation services have refused to undertake the mediation and arbitration of the
dispute. The mediator shall be selected by mutual agreement of all of the affected Signatory Parties,
and the cost of the mediator shall be botne on an equal basis by all of the Signatory Parties to this
Agreement, In the event the Signatory Parties are unable to agree on a mediator, the mediation
service provider shall select a mediator with civil judicial experience. The Signatory Parties shall meet
and confer prior to the mediation and provide to the mediator an agreed list of matters to be
resolved by the mediation. Unless all of the Signatory Parties to the mediation agree otherwise, the
only matters to be discussed at the mediation are those matters submitted to the mediator following
the meet and confer meeting of the Signatory Parties. Time shall be of the essence duting the
process and all Signatory Parties shall cooperate to promptly complete the process.

b. . Inthe event the Signatory Parties are unsuccessful in resolving any or all of the issues
presented to the mediator, the Signatory Party seeking approval of a Project alleged to have an
unresolved Adverse Effect may seek judicial review of the Signatory Parties’ decision. That review
shall be based on the record compiled pursuant to this agreement and the Consent Decree, including
the Groundwater Model predictions, together with any USEPA, DTSC, or USGS comments. Such

review shall be sought only from the Court pursuant to the Consent Decree’s provision for
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continuing Court jurisdiction over the decisions of the Institutional Control Program required by the
Consent Decree. No Si@atoq Party to this Agreement shall oppose any removal petition filed by
the City in connection with the Consent Decree, and this undertaking shall survive the withdrawal
by 2 Signatory Party to this Agreement and any termination of this Agreement. The Court shall
review the Signatory Pardes’ decision de novo, with the burden of proof resting on the applicant to
demonstrate, by a preponderance of the evidence, that the proposed Project will not have an
Adverse Effect. Such judicial review will not in any way abrogate the review of a Project by EPA or
DTSC under this Agreement.

15.  Other water purveyors with interests in the Bunker Hill Basin or interests in any of
the judgments inidally referred to in recitals 1.G, 1.I and 1] above may become Signatory Parties to
this Agreement upon the written consent of all the Signatory Parties. In the event another water
purveyor joins this Agreement on texms different than those contained in this Agreement, such
modification shall be made with respect to all Signatory Parties. No Signatory Party shall conclude
any separate binding agreement with any other water purveyor governing approval under the
Consent Decree of spreading basins in the City limits or new wells in the Management Zone.

16.  This Agteement shall not operate to validate or invalidate any Signatory Party's water
tights. Each Signatory Party to this Agreement reserves any and all claims and causes of action
respecting its watex rights claims, any and all defenses against any water rights claims made by any
other entity, and any claims arising from contamination or water quality degradation. In particular,
nothing in this Agreement is intended to validate, invalidate or modify the water rights of the

Signatory Parties as they may exist as of the effective date of this Agreement. Further nothing in this
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Agreement is intended to modify or affect in any way the Consent Decree terms or the judgments
initially referred to in recitals 1.G, LT and 1] above. This Agreement shall not be used as evidence in
any water tights claim or cause of action, except to defend against a claim that a Signatory Party has
waived any of its water rights or causes of action by signing this Agreement,

17.  Defined terms that are used in this Agreement and that are also used in the Consent
Decree shall have the meaning set forth in the Consent Decree. In the event that there is any
inconsistency between the definition of a term in this Agreement and 2 definition of the same term
in the Consent Dectree, the definition of the term in the Consent Decree shall control.

18.  Each Signatory Party shall have access to and the right to examine any of the other
Signatory Party's pertinent books, documents, papers or other records (including, without limitation,
records contained on electronic media) relating to the performance of that Signatory Party's
obligations pursﬁant to this Agreement. The Signatory Parties shall each retain all such books,
documents, papets or other records to facilitate such review. Access to each Signatory Party's books,
documents, papers and other records shall be during normal business hours only and copies shall be
at the expense of the Requesting Party. Nothing in this paragraph shall be construed to operate as a
waiver of any applicable privileges.

19.  Each signatory of this Agreement represents that s/he is authorized to execute this
Agreement on behalf of the Signatory Party for which s/he signs. Each Signatory Party represents
that it has legal authority to enter into this Agteement and to perform all obligations under this
Agreement.

20.  This Agreement has been artived at through negotiations and each Signatory Party
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has had a full and fair opportunity to review the terms of this Agreement. As a result, the normal
rule of construction that any ambiguities are to be resolved against the drafting Party shall not apply
in the construction or interpretation of this Agreement.

21.  This Agreement constitutes the entire agreement of the Signatory Parties with respect
to the subject matter of this Agreement and supersedes any prior oral or written agreement,
understanding, or representation relating to the subject matter of this Agreement. Specifically, this
Agreement terminates and supersedes the Predecessor Agreement, any extensions of that
Agreement, and any prior versions of this Agreement which may have been executed among some
of the parties. The parties shall remain bound to the confidentiality provisions for information
exchanged pursuant to that Predecessor Agreement and the “Joint Defense and Confidentiality
Agreement for the Agreement to Develop and Adopt an Institutional Controls Groundwater
Management Program” dated February 23, 2005 attached hereto as Exhibit F.

22.  Each representation and warranty contained herein or made pursuant hereto shall be
deemed to be material and to have been relied upon and shall survive the execution, delivery and
termination of this Agreement.

23.  In performing their respective obligations under this Agreement, the Signatory Parties
shall comply with and conform to all applicable laws, rules, regulations and ordinances.

24.  This Agreement shall not create any right or interest in any non-Party or in any
member of the public as a third party beneficiary.

25.  This Agreement may be executed in one or more counterparts, which may be

executed and delivered via facsimile transmission, each of which shall be deemed to be 2n original,
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but all of which together shall constitute but one and the same instrument.

26.  All notices, requests, demands or other communications required or permitted under
this Agreement shall be in writing unless provided otherwise in this Agreement and shall be deemed
to have been duly given and received on: (i) the date of service if served personally or served by -
facsimile transmission on the Party to whom notice is to be given at the address(es) provided below,
(i) on the first day after mailing, if mailed by Federal Express, U.S. Express Mail, or other similar
overnight courier service, postage prepaid, and addressed as provided below, or (iii) on the third day
after mailing if mailed to the Party to whom notice is to be given by first class mail, registered or
certified, postage prepaid, addressed to counsel as shown in the following signature pages.

Signatures Begin on Following Page:
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SIGNATURE PAGE

CITY OF SAN BERNARDINO

BY:

Toni Callicott, President
Board of Water Commissioners

DATE:

APPROVED AS TO FORM:

CITY OF SAN BERNARDINO MUNICIPAL WATER DEPARTMENT

BY:

DATE;

APPROVED AS TO FORM:

1082952.1

5104575
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SIGNATURE PAGE

SAN BERNARDINO VALLEY MUNICIPAL WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

WEST VALLEY WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

EAST VALLEY WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

RIVERSIDE HIGHLAND WATER COMPANY

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

CITY OF RIVERSIDE

BY:

DATE:

APPROVED AS TO FORM:

32

1082952.1

5104575

124




SIGNATURE PAGE

CITY OF COLTON

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

WESTERN MUNICIPAL WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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Eghibit Bl Index ™
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Exhibit Bla

Preapproved Areas*
W SBMWD

] Management Zone Boundary for Extraction®
& Management Zone Boundary for Spreading?

27 City of San Bernardino
Volume 1 Wells? by Owner
® Al other owners®

O City of San Bernardino
Operational Unit Welils

& Extraction Wells

* Plume Monitoring Wells

4 Site Wide Monitoring Wells
“% Newmark-Muscoy Plume?
23 San Bemardino Basin Area
Groundwater Recharge Basins

The SAN BERNARDINO Preapproved Area’
of the Management Zone?

of the US EPA 2004 Consent Decree

for the Newmark & Muscoy

Groundwater Contamination Superfund Site
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! As provided by SEMWD.

* As provided by the San Bernardine Municipal Water Department on December 10, 2004*. Plume is an
approximation based on PCE concentraticns in excass of 5 pg/l from 2002/2003 monitering data,

3 Per the Western-San Bemardino Watermaster: Western Municipal Water District et al, vs. East San Barmnardino
County Water District et al.; Case No, 78426 Superior Court County of Riversida.

* The Mt Vernan well in Area 6 is now wholly owned by the SBMWD, The wells in Areas 11 and 12 are owned
by the EPA and operated by the SBMWD, The wells in Area 12 are not yet aperational.
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a1 The SBVMWD Preapproved Area’
Exhibit Blb of the Management Zone?

of the US EPA 2004 Consent Decree
for the Newmark & Muscoy
Groundwater Contamination Superfund Site
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Exhibit Blc

Preapproved Areas’
! Riverside
] Management Zone Boundary for Exiraction?
@ Management Zone Boundary for Spreading?
£3 City of San Bernardino
Volume 1 Wells® by Owner
O City of San Bernardino
Voluma 1A Wells? by Owner
8 City of Riverside
C3 $an Bemardino Basin Area

The RIVERSIDE Preapproved Area*

of the Management Zone?

of the US EPA 2004 Consent Decree

for the Newmark & Muscoy

Groundwater Contamination Superfund Site
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' As provided by the City of Riverside.
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December 10, 2004,
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Exhibit B1d

Preapproved Areas'

A Rialto, West Valley & SBYMWD

Eﬂ Management Zone Boundary for Extraction®
Management Zone Boundary for Spreading®
@ City of San Bernardino
Volume 1 Wells® by Owner

® City of Rialto

® West Valley Water District

® SBYMWD
73 san Bernardino Basin Area

The RIALTO, WEST VALLEY & SBVYMWD
Preapproved Area’' of the Management Zone?
of the US EPA 2004 Consent Decree

for the Newmark & Muscoy

Groundwater Contamination Superfund Site

¢ 500 1,000 1,500 2,600 Feat
L e—— = ]

June 8, 2010

The San Bamardne Valley Municipal Water Tistict has prapared sod usas lhis ’ p=Remdtind
nformatan fof i own purposes xnd 1t [x rot infended for, nor may K be g‘
sullabla for, use by ofhecs. Tha (aformation s provided “as ", B

' As pravided by YWMWD,

* As provided by the San Barnardine Municipal Water Departmant on
December 10, 2004.

3 Per the Western-San Barnardino Watermaster: Western Municipal Water
District et al. vs. East San Bamardino County Water District et al,; Case
Mo. 78426 Superior Court County of Riversida.
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Exhibit Ble The COLTON Preapproved Area’
of the Management Zone?

of the US EPA 2004 Consent Decree
for the Newmark & Muscoy
Groundwater Contamination Superfund Site

o 500 1,000 1,500 2,000 Feat

Preapproved Areas! L m————— e |

* Colton June 8, 2610

@] Management Zone Boundary for Extraction® e ey 0 usen (s alley ™
£ City of San Bernardino Rt o, 59 by ohers. The information i provided "em k. e
Volume 1 Wells* by Owner ' As provided by WMWD.

2 As provided by the San Bernandino Municipal Water Department on
@ All other owners Decamber 10, 2004%.,
- ? Per the Weslam-San Bernardina Watermaster: Westarn Municipal Water

® City of Colton District et al. va. East San Bemardino County Water District et al.; Case

C‘:S San Bemardino Basin Area No. 78426 Suparior Court County of Rivarside.

* Management Zonas were modifed to excluda the City of Colton,
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Exhibit C

CITY OF RIVERSIDE
PROPOSED ANNUAL PRODUCTION PER ICSA-B AGREEMENT (AFY)
24-May-10
, Avg 2007 2007 Casing | Proposed
Year Original Pumping | Production| Well | Diameter |Production
Well |Construction| Age | Design gpm gpm AF Depth ft in AFY
Garnerl 1,900 110 700 279 210 40 ] 1.0 1,600
S0 14600
1_600

2 500 | 31501 1 23'0
Ry L. ) L 24]0

11737 1,09
647981
10,332
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10.

EXHIBIT “D”
LIST OF SUBMISSIONS FOR APPROVAL OF
NON-PRE-APPROVED PROJECTS

Project Description from applicant.

Technical Memorandum from SBMWD with recommendation.

Concurring Memorandum from ICSA group.

Any dissenting memoranda.

Project location map superimposed on the map attached to Consent Decree,
which shows the Remedial Action facilities.

Pertinent historical data.

Select hydrographs.

Simulated water level contour maps every five (5) years for the proposed
project beginning the year of planned project implemention. Final water level
contour maps will also be included for the end of the model simulation period.

Most recent PCE plume maps showing particle starting locations

Tabulated summary of particle tracking capture analysis results for both the
baseline model run and the proposed project model run.

140




wd8 979’/ S91Y UDIIDENXT UNY [2PON 2Ulj2seq JUALIND
wds zvz'L {22uemo)fe asueumuiew Jad) ¥31 paisnipy
wdd Q10’8 {(uoneuIwaaIaQ 4780 L00T Jed) 3ieY UOIILAN] 198.B]
wds  /y0'8 {2ouemoj|e adueuajulew JBdA/sAePSE) YA paisnipy
wdd 0068 (43q) =18y uondeNX3 udisag
L - 10MIN;|IBM UOIDeNXT Swinid AcISNIA

wdd TES'L 918y UONIEIIXF UNY [9POIA BUIjaseq Juailn)
wdd  ggz’9 (@ouemo e oueu23ulEW 13d) YL paisnipy
wd3 006’9 (UoneuluIa3aq 4780 Z00¢ Jod) 918y uonDelXd Jadie)
wds 956’/ (?auemojje saueuaiuiew JeaAfsAepse) Y3g paisnipy

(43q) a1ey uonaeaixg udisaq

S IOMIBN M UOIIBINT UL DLIN|d Y IRWIMAN

SYI0MIDN {2 UONIBIIXT 3wInjd ACISNIAl PUR JUOJH AN|d YIeWwMaN JoJ SIjeY UoIDeIIX]
3 HqIyx3

i




Exhibit B

Institutional Controls Groundwater Management Program
Agreement (ICGMPA)

|G-



Institutional Controls Groundwater Management Program Agreement
As of January 1, 2012

'This Institutional Controls Groundwater Management Program (ICGMP) Agreement
(“ICGMP Agreement”) is entered into and effective as of this 1% day of January, 2012, by and
among the following parties (collectively the “Signatory Parties”): the City of San Betnardino and
the City of San Bernardino Municipal Water Department (collectively, the “City”); San Bernardino
Valley Municipal Water District (Valley District); West Valley Water District (WVWD); East Valley
Water District (EVWD); Riverside Highland Water Company (RHWC); the City of Riverside

(“Riverside”); the City of Colton (“Colton”) and Western Municipal Water District (WMWD).

Recitals

L Parties

Al The City of San Bernardino (“City”) is a party to a consent dectee approved by the
United States District Court, Central District of California, Western Division (Court), on March 23,
2005 (Consent Decree). The Consent Decree settles litigation entitled City of San Bernardino v. United
States of America, Case No. CV96-8867 and State of California Department of Toxic Substances Control v,
United States of America, Case No. CV 96-5205 (consolidated), which sought to address responsibility
and funding for the remedy of the Newmark Groundwater Contamination Superfund Site in San
Bernardino, alleged by San Bernardino and the State of California to arise from waste disposal
activities by the United States Army during and after World War II in San Bemardino.

B. - The Consent Decree obligates the City, among other things, to operate and
maintain 2 system of wells and treatment plants known collectively for this Agreement as the
“Newmatk Facilities,” which include, in part, construction and implementation of two operable

units: the Newmark Operable Unit (Newmark OU) and the Muscoy Operable Unit (Muscoy OU).
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The Newmark Facilities are intended to function as a groundwater treatment system to clean up
conttaminants in a portion of the Bunker Hill Basin. The primary contaminants of concern in that
plume are tetrachlorethylene (PCE) and trichloroethylene (TCE).

C. Pursuant to the terms of the Consent Decree, the “Work™ to be done by the City 1s
defined in the Consent Decree, and includes the operation and maintenance of the Newmark
Facilittes. The Work is subject to the oversight of both the United States Environmental Protection
Agency (USEPA) and the State of California Department of Toxic Substances Control (DTSC),
with the lead and support oversight roles divided between the two agencies, depending on the task.
City compliance with Consent Decree terms is demonstrated through monitoring of contaminant
concentrations as well as a separate compliance measure based on month-to-month water level data,
particle tracking and potentiometric surface mapping, as described more fully in Section IILF.2.b) of
the Statement of Work (SOW). This month-to-month water level compliance measure is distinct
from, and calculated very differently than the long-term measurements of particle movement used in
the Groundwater Model discussed below.

D. As a condition of the Consent Dectee, the City is also obligated to institute a
groundwater management and petmit program (GMPP) to “ensure the effectiveness and integrity”
of the Newrnark Site that includes: (i) taking appropriate actions to prevent or mitigate the potential
harmful effects of new or increased extraction from areas within the Management Zone described
herein and referred to as the “Petmit Zone™ in the Consent Decree, which zone is within the San
Bermardino city limits, and (ii) taking appropriate actions to prevent ot mitigate the potential harmful
effects of increased artificial recharge within the Management Zone. The City has determined,
based on a technical appraisal, and USEPA has approved, the Management Zone within the city
limits, in which projects which may involve new or increased extraction resulting from the

reconstruction of wells or artificial recharge will undergo scrutiny for their potential effects on the




operation and maintenance of the Newmark Facilities. The Management Zone boundaries for
extraction and spreading are designated on Exhibit A to this Agreement.

E. The Consent Decree expressly provides that the Court retains jurisdiction over any
challenge to the groundwater management and permit program (GMPP) to be implemented by the
City.

F. Unless capitalized terms are expressly defined in this Agreement, they shall have
the meaning ascribed to them in the Consent Decree and the Statement of Work (SOW) attached to
that Consent Decree. The Signatory Parties besides the City are referred to collectively in this
Agreement as the “Public Water Purveyors.”

G. Valley District is a municipal watet district having a broad range of powers and
obligations to provide water and water-related services. Valley District’s service area includes areas
overlying the Bunker Hill Basin. Included in its broad range of powers and obligations are the
following specific obligations: under Orange County Water District v. City of Chino et al., Orange Counfy
Supetior Court Case No. 117628 (the Orange County Judgment), Valley District has certain
obligations to guarantee delivery of water downstream; under Western Municipal Water District et al. v.
East San Bernardino County Water District et al., Riverside County Supetior Court Case No. 78426 (the
Western Judgment), Valley District has certain obligations to replenish the San Bernardino Basin
Area, which includes the Bunker Hill Basin.

H. WMWD is a municipal water district having a broad range of powers and
obligations to provide water and water-related services. WMWD is a party to both the Orange
County and Western Judgments and has certain rights and obligations arising thereunder and claims
rights to water pumped from the Bunker Hill Basin.

L Riverside, a California charter city and municipal corporation, operates wells,

treatment facilities and transmission systems in the Bunker Hill Basin. Riverside is a party and a
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successor to a party to City of San Bernardino v. City of Riverside, San Bernardino Superior Court Case
No. 13754 (the Riverside Judgment), as amended, and has certain rights and obligations thereunder.
Riverside is additionally a plaintiff party and a successor to a plaintiff party to the Western Judgment,
which specifies the amount of water that Riverside may export from the San Bernardino Basin Area
{(which includes the Bunker Hill Basin).

] WVWD is a county water district having a broad range of powers to provide water
and water-related services. WVWD is a party, through predecessor parties-in-interest, to Lyt Creek
Water and Improvement Co. v. Grapeland Irrigation Dist. et al., Los Angeles Superior Court Case No.
20790 (commonly known as the “McKinley Judgment”) and Gity of San Bernardino v. Fontana W ater
Co. ¢t 4/, San Bernardino Superior Court Case No. 17030 (the “Lytle Creek” Judgment). The
McKinley Judgment apportioned surface water rights to Lytle Creek among the various parties; the
Lytle Creek Judgment apportioned surface water rights and also granted certain groundwater
extraction rights within the Lytle Creek region to various parties. The Lytle Creek Region is within
the San Bemardino Basin Area as defined in the Western Judgment.

K. EVWD is a county water district having a broad range of powers to provide water
and water-related services. EVWD operates wells and transmission systems in the Bunker Hill Basin.

L. Colton, 2 municipal corporation, operates wells and transmission systemns in the
Bunker Hill Basin. Colton, through its predecessor parties-in-interest, was granted certain
groundwater extraction tights in the Lytle Creek region through the Lytle Creek Judgment.

M. The City holds groundwater extraction tights in the Lytle Creek region through the
Lytle Cre;:kjudgtnent Additionally, the City is a party to the Riverside Judgment, which specifies
the areas in which it may extract groundwater and the amounts of groundwater extracted in those
areas.

N. RHWC is a mutual water company and a plaintiff in the Western Judgment. Under
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such Judgment, RHWC has the right to extract and export certain quantities of water from the

Bunker Hill Basin.
IL The Consent Decree and Predecessor Agreement.
A On March 23, 2005, the Consent Decree was approved by the Court, with the

support of the Signatory Parties, pursuant to a predecessor agreement, known as the
AGREEMENT TO DEVELOP AND ADOPT AN INSTITUTIONAL CONTROLS
GROUNDWATER MANAGEMENT PROGRAM (“Predecessot Agreement™).

B. As part of the Consent Decree, the City has agreed to undertake a number of
actions 1n connection with the remediation of the Newmark Site. One of the key obligations of the
City is the adoption of the GMPP, which obligation is generally described in paragraphs 27-29 of the
Consent Decree. The GMPP requires the City, uier aliz, to monitor and take approptiate actions to
maintain the effectiveness and integrity of the Interim Remedial Actions as defined in the Consent
Decree and to take appropriate actions to “prevent or mitigate” the potential harmful effects of new
or increased extractions or increased artificial recharge from areas within the Management Zone.

C The Consent Decree contemplates that the City will develop, adopt and implement
the GMPP described in paragraphs 27-29 pursuant to its authority under California law. The
Consent Decree further contemplates that the GMPP will be based on the City’s best professional
judgment, in consultation with USEPA and DTSC, and subject to approval by USEPA. The
Consent Decree provides that the City will institute its legislative process to approve and adopt the
GMPP. The City did so in a Municipal Ordinance duly adopted March 20, 2006, Ordinance No.
MC-1221, entitled “Spreading or Extraction within the Management Zone,” adding Chapter 13.25
to the San Bernardino Municipal Code.

D. The Public Water Purveyors had previously expressed concerns that the proposed

GMPP might: (i) interfere with the Public Water Purveyors’ rights and obligations under a seties of
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state court judgments; (if) interfere with other efforts to manage the Bunker Hill Basin to maintain
the safe yield of that Basin, to control high groundwater problems, and for the conjunctive use of

groundwater and surface water; (iii) violate California state water policy and California law; and (iv)
interfere with the exercise of certain existing water rights.

E. The Public Water Purveyors and the City agreed that a mutually acceptable GMPP
that would satisfy the requirements of the Consent Dectee without interfering with certain state
court judgments, basin replenishment, control-of high groundwater, the conjunctive use of
groundwater and surface water, and the exercise of certain existing water rights was their mutual
objective and entered the Predecessor Agreement in otder to negotiate an orderly and satisfactory
tesolution of those mutual concerns while avoiding delay in the implementation of the Work
provided in the Consent Decree. The Predecessor Agreement has been extended by means of five
amendments and will terminate by its terms on June 30, 2010.

E. From 2005 until now, the Signatory Parties have worked diligently to improve the
existing groundwater models of the San Bernardino Basin Area in order to be able to develop the
ICGMP based on the best available technical information. In particular, the City repotts that it has
spent more than $1,000,000 in this effort to build, refine and validate the Groundwater Model as
defined in the Consent Decree in order to assure that this Groundwater Model is usable for other
predictive purposes throughout the Bunker Hill Groundwater Basin. The Public Water Purveyors
have been regulatly briefed on the development and refinement of these models, and have
participated to the extent they have deemed appropriate in vatious workshops and other
opportunities for technical input concerning these modeling efforts. The USEPA, DTSC, and the
United States Geological Survey (USGS) have done so pursuant to the processes provided in the
Consent Decree.

G. The Signatory Parties believe that the Groundwater Model has now been
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developed into a sufficiently accurate predictive tool to serve its intended putpose. Specifically, the
Signatory Parties believe that the Groundwater Model will allow them to reach sound decisions
about the location and installation of new or reconstructed wells and the location and construction
of new spreading basins within the Bunker Hill Basin in a manner consistent with sound water
resource management, including:
(1) Management of extraction and artificial recharge to ensure the effectiveness and
integrity of the remedial systems for the Newmark Groundwater Contamination Superfund

Site and the avoidance of “Adverse Effects” on those remedial systems;

(2) Maintenance of water levels throughout the Bunker Hill Basin to optimize water
extractions;

(3) Maintenance of water levels in the artesian or pressure zone to prevent high
groundwater conditions and potential liquefaction during earthquakes;

(4) Coordination of the Work as such Consent Decree activities may affect other
contaminant plumes in the Bunker Hill Basin; and

(5) Optimizing conditions in the Bunker Hill Basin for conjunctive use.

H. The Signatory Parties are prepared to execute this agreement now and to submit it to
USEPA and DTSC for their review and approval, reserving the right to update the Groundwater
Model as may be suggested by the peer review of that model and other information suggesting
prudent upgrades or improvements to the model. The Signatory Parties expect to periodically
review and agree to appropriate changes to the Groundwater Model in ordet to improve its
forecasting accuracy.

L With the completion of the Groundwater Model, and submission for approval to
USEPA and D'TSC, the Signatory Parties now desire to memorialize their agreement as the

Institutional Controls Groundwater Management Program (ICGMP) Agreement in order to protect



the Newmark Facilities operated and maintained by the City under the Consent Dectee, while
furthering the Signatory Parties’ common objective of sound water resource management in the
Bunker Hill Basin.

Now, therefore, in consideration of the foregoing recitals and definitions that are
incorporated herein and mutual covenants and terms below, the Signatory Parties hereby agree to
the following:

INSTITUTIONAL CONTROLS GROUNDWATER MANAGEMENT

PROGRAM AGREEMENT

1. This Agreement will commence as of January 1, 2012, now that it has been approved
by DTSC s lead oversight agency, in which decision USEPA concurred as support oversight
agency, which Agreement shall be published by the City, with annual updates, and cross-referenced
by an amendment to the Ordinance to be adopted within a reasonable time aftet DTSC’s approval.
While awaiting such approval, the Predecessor Agreement, which had been set to expire on June 30,
2010, was extended by its terms for the period required for DTSC to consider the request to
approve this agteement as a part of the Institutional Controls Groundwater Management Program
required to be implemented by the City under the Consent Decree. ‘This Agreement shall expire
when USEPA shall have issued Certificates of Completion for both the Newmark and Muscoy
Operable Units addressed in the Consent Decree, although the Signatory Parties may extend this
Agreement at that ime by mutual consent for a term to be detetmined at that time. Within six
months of the effective date of this Agreement, the City agrees that it will amend the current
Ordinance to reflect termination of the Ordinance provisions upon receipt of the last of USEPA’s
Certificates of Completion.

2. In the event that D'TSC declines or refuses to endorse or approve this Agreement,

or if USEPA fails to concur in approving this Agreement, the Predecessor Agreement shall continue
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in force for another 90 days from the date of such final decision. The Signatory Parties will consult
in good faith for that 90 day period about a successor agreement in the event that DTSC refuses to
approve this Agreement.

3. During the term of this Agreement, the City and any Public Water Purveyor which is
a Signatory Party to this Agreement shall be exempt from the provisions of the Ordinance No. MD-
1221, adopted by the City on March 20, 2006, Chapter 13.25 of the San Bernardino Municipal Code
Entitled Spreading or Extraction within the Management Zone, or any successor ordinance intended
to regulate groundwater extraction and artificial recharge within the Management Zone. Such
exemption shall cease for any Signatory Party which withdraws from this Agreement, effective on
the date written notice of such withdrawal is given. Any Public Water Purveyor which withdraws
from this Agreement shall be deemed to not be a Signatory Party.

4.a.  For each year, 2005 through 2009, the Signatory Parties have negotiated, on an
annual basts, certain pre-approved or permitted pumping activities up to specific volumes, and set
forth a quantified list of such pre-approved or permitted pumnping activities as part of Exhibit B.
All such preapproved pumping activities (Preapproved Activities) are hereby approved up to the
limits set forth in Exhibit B for the term of this Agreement. Such Preapproved Activities are
deemed by this Agreement to include permanent replacement of a well or wells by the same or
successor owner of the well, provided (a) the maximum pumping capacity is not increased (except as
provided in Exhibit C), (b) the prior well is converted to a monitoring well (if practical) or
permanently closed, and (c) the replacement well (or wells) is located within 500 feet and screened at
the same interval(s) and depth(s) as the well or wells being replaced (except as provided in Exhibit
C). All Preapproved Activities, as identified in Exhibit B and C, shall be exempt from the provisions
of the March 20, 2006 Ordinance, including requirements in that ordinance for the purchase of

additiontal insurance.
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b. Artificial recharge activities through existing recharge basins within the Management
Zone as set forth in Exhibit A will be addressed at least annually (and more frequently as the need
atises), subject to the availability of recharge water and the agreement of the Signatory Parties. The
first such meeting to consider the artificial recharge activities shall take place on or around June
2012, and annually thereafter on or near the anniversary date of the first meeting. Using their best
professional judgment, aided by the Groundwater Model, the Signatory Patties will review
proposals for artificial recharge, and recommend, on an annual basis or more frequently as the need
arises, the upper limit on how much artificial recharge may be safely conducted and at what
locations without adversely affecting the remedial systems at the Newmark Groundwater
Contamination Superfund Site, will not increase the likelihood that contaminants will migrate past or
around the barrier wells that are part of the Newmark Site, and will not otherwise interfere with the
performance of the Interim Remedial Actions. The Signatory Parties shall promptly review and
unanimously consent to these proposed upper limits on artificial recharge. Provided that a Signatory
Party adheres to the geographic and volumetric limits on such artificial recharge, that Signatory Party
shall be free to conduct its artificial recharge operations for that year without further review or
approval. Each Signatory Party shall report in writing quarterly to the other Signatory Parties about
the volume and location of any such recharge activities in the ptior quarter. All such pre-approved
artificial recharge operations shall be exempt from the provisions of the March 20, 2006 Ordinance
(or any successor ordinance), including requirements in that ordinance for the purchase of additional
insurance. The annually approved upper limit on artificial recharge decided by the Signatory Parties
shall be provided promptly to USEPA, DTSC, and shall be made public by the City at the time it is
transmitted to USEPA and DTSC.

c. No new well construction or artificial rechatge activities contrary to Preapproved

Activities shall be undertaken by any Signatory Party except as unanimously agreed to by the

10

|5



Signatory Paties in the annual review of artificial recharge, or for a new well (other than
replacements discussed above), unless such new well has been separately approved pursuant to the
application process provided for in Section 12 of this Agreement.

d. For the purposes of this Agreement, activities undertaken by the City pursuant to the
Statement of Work (SOW) accompanying the Consent Decree, or activities otherwise ditected by
USEPA or DTSC shall be deemed to be preapproved The SOW does not currently require the
drilling of additional wells, nor has either USEPA or DTSC directed the construction of any such
new wells as of the date of this Agreement. The City will give notice to the Signatory Parties if it is
to drill a new well pursuant to DTSC or USEPA direction pursuant to the Consent Decree, and will
convene a meeting of the Signatory Parties in advance of well construction for the purpose of
providing the technical information about such new well, including modeling results. To the extent
feasible, City agrees to design and operate any such new wells in 2 manner to minitnize negative
effects on other Signatory Parties, including but not limited to impacts to water levels, producton by
other wells, and water quality. Except for monitoring work and pumping from existing City wells
under the current SOW (including non-routine O&M as defined in the SOW), construction work
and physical operations to implement the Consent Decree shall be subject to dispute resolution as
contrary to law under the Consent Decree pursuant to paragraph 13 of this Agreement.

5. Unless ordered by USEPA, DTSC, or the Court, no expansion shall be made of the
USEPA-approved Managernent Zone, except by unanimous consent of all the Signatory Parties to
this Agreement. In the event the USEPA-approved Management Zone is expanded, pre-existing
wells, as of the date the Management Zone is expanded, in the newly expanded area shall be added
to Exhibit B (the Preapproved Activity list), above, and treated according to the same terms and

conditions as pre-existing wells in the current Management Zone. The maximum annual pumping
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volume of such wells in the newly expanded area shall be calculated as the maximum annual
pumping volume in any year prior to the expansion of the Management Zone.

6. For the first three years after the effective date of this Agreement, the Signatory
Parties shall meet at least quarterly to monitor the implementation of this Agreement and the
remedial actions provided for under the Consent Decree, to consider any appropriate update wotk
on the Groundwater Model, and to consult concerning artificial recharge activities and any new wells
planned by the Signatory Parties for the upcoming calendar year. At least 30 days prior to the City’s
submission of any Five-Year Update Report for the Groundwater Model, the Signatory Parties shall
tneet to review the draft of that indate Report and provide comments, if any, to the City. After
the first three years of this Agreement, the parties shall meet at least annually and more often by
agreement of the Signatory Parties to discuss the status of implementation of this Agreement and
any issues which may have arisen under the Agreement.

1. Provided that decisions for new projects meet the terms of the Consent Decree to
protect the rernedial systerns and downgradient users from the further migration of contaminants,
and are not affirmatively disapproved by USEPA or DTSC as contrary to the Consent Decree, the
Signatoty Parties shall make decisions under this Agreement by unanimous consent of the Signatory
Parties. Any amendment to this Agreement must be adopted by unanimous consent of the Signatory
Parties.

8. With respect to any project proposed by or to the Signatory Parties pursuant to this
Agreement, each Signatory Party will comply with the provisions of the California Environmental
Quality Act (CEQA), as and if CEQA applies. It is not intended that a Signatory Party shall assume
Lead or Responsible Agency status, as those terms are defined in CEQA, solely through

participation in this Agreement.
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9. No Signatory Party shall use the good-faith denial or limitation of a proposed project
under this Agreement or the Consent Decree, or the good faith approval of a project undet this
Agreement, as a basts for any claim for damages, injunctive relief, or a taking against any other
Signatory Patty, DTSC, USEPA, or the United States, This undertaking shall survive the termination
of this Agreement or withdrawal by any Signatory Party to the Agreement. All Signatory Parties
reserve all their rights and defenses under the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., corresponding provisions of
California statutes governing the remediation of hazardous substance releases, and other applicable
laws, except as set forth in this paragraph. Fach Signatory Party reserves the right to bring an action
to enforce the terms of this Agreement.

10.  The Signatory Parties will timely cooperate with each other in sharing of
information, including annual production information, water level data, logs from newly installed
wells, and groundwater sampling analytical results, needed to update the Groundwater Model
referenced in this Agreement and the Consent Decree. No Signatory Party shall be responsible ot
liable for another Party’s use of information or models shared pursuant to this Agreement or any
predecessor Agreement.

11. No Signatory Party, by virtue of its participation in this Agreement, shall be required
to obtain any additional insurance for an activity authorized through this Agreement other than such
insurance that such Signatory Party would customarily and prudently obtain and keep in force in the
course of conducting its regular business activities.

12.2.  Any Signatory Party seeking to construct a new well or to reconstruct a well in a
manner that will increase its capacity above that reported as part of Preapproved Activities under
paragraph 4 above, or seeking to construct a new spreading basin for artificial recharge, shall submit

its proposal for such construction to the other Signatory Parties, including the City, at least six
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months before the intended start date of such construction. The issue of replacement of existing
wells without increasing capacity is addressed in paragraph 4.

b. "The proposal shall contain sufficient detail for the Signatory Parties (including the
City) to use the Groundwater Model to conduct Predictive Particle Tracking, or other predictive
tools as they may be added (as required or approved by USEPA and DTSC) to the Groundwater
Model, as defined in the Ordinance and SOW, with the extraction wells in the Newmark and
Muscoy Operable Units operating at the Adjusted Target Extraction Rate (as adjusted from time to
time by USEPA and DTSC) established in USEPA’s September 2007 Opetational and Functional
Determination under the Statement of Work (SOW) attached to the Consent Dectee, over 2
representative hydrologic cycle, including representative wet and dty petiods for the Bunker Hill
Basin, to determine the percentage of particle capture achieved at all times over the life of the
proposed project with the project operating at full permitted capacity for the entire permit term.

The modeling shall use the previously approved parameters (e.g. current production, forecast of

future demand, contaminants, particle positions) in the modeling effort, as updated from time to

time with new information. The City shall be primarily responsible for this review, including the

provision of outside consulting services, but all Signatory Parties shall be entitled to patticipate to
the extent they deem reasonable and prudent.

c As required by the SOW, Section IILI, “[ajny change to the model parameters by
the applicant or the City, beyond adding the proposed artificial recharge and/or pumping considered
pursuant to the application, that would influence the structure of the {Groundwater] Model [(e.g. any
recalibration, different boundary conditions, different model cell propertics, or different step sizes,
etc.)] shall undergo the same level of stakeholders’ review as outlined in the work plan approved by
[USEPA], and shall be fully described in the application and/or evaluation and proposed decision by

the City, as applicable. The complete application package, including the City’s evaluation of the
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application, will be required for USEPA and DTSC review and approval in accordance with the
Consent Decree.” The list of information that shall, at 2 minimum, be provided to USEPA/DTSC
is attached hereto as Exhibit D.

d. "The applicant shall bear the consultant costs of conducting the required modeling,
unless the Signatory Parties determine by unanimous agreement that consultant costs will be shared.
'The City shall cause its consultant to provide a binding estimate of the costs to the applicant for the
required modeling, which estimate shall be prepared using the same rates charged to the City by the
consultant for similar work in the same time period, and provide for completion no later than six
months after receipt of the applicant’s submission. The City agrees that the applicant may use the
results of the required modeling as evidence in other proceedings, including compliance with
CEQA provided that the applicant shall pay for any additional consultant costs incurred in such later
use of the modeling resuits.

e. Pursuant to Paragraph 28 of the Consent Decree, the applicant must agree in writing
to provide USEPA, DTSC, and the Signatory Parties (including the City) (collectively or individually,
“the Requesting Party”), and their contractors ot representatives (1) access at reasonable times to the
wells or spreading basins or related areas for purposes of vetifying compliance with the approval
under this Agreement, and (2) upon reasonable notice, to inspect and copy documents and records
of the operations of the well(s) or spreading basin addressed in the application for the purposes of
verifying compliance with the terms of any approval under this Agreement.

The rights set forth in sections (1) and (2) above shall be exercised during normal business
hours of the applicant. The Requesting Party will advise the applicant at least three (3) business days
in advance of the proposed dates and times the Requesting Party desires to exercise the tights set

forth above. All entries, inspections or copying will be at Requesting Party’s sole cost and expense.
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The applicant will have the right to have a tepresentative of applicant accompany the
Requesting Party and Requesting Party’s representatives, agents or designees (including contractors)
while they are on the applicant’s real property.

In exercising ifs rights of access, entry, inspection and copying under this subparagraph, the
Requesting Party (other than USEPA or DTSC) shall protect, indemnify, defend and hold the
applicant’s property, applicant and applicant’s officers, directors, employees, agents, representatives,
contractors, successors and assigns free and harmless from and against any and all claims, damages,
liens, stop notices, liabilities, losses, cost and expenses, including reasonable attorney’s fees and court
costs, resulting from Requesting Party’s exercise of such rights of access, entry, inspection and
copying set forth herein.

£. No Signatory Party shall approve or recommend approval by USEPA or DTSC of a
proposed project predicted by the Groundwater Model (as interpreted by the professional judgment
of capable groundwater geologists familiar with the model and the Bunker Hill Basin and as
reviewed using each Signatory Party’s best professional judgment) to have an Adverse Effect on the
Newmark or Muscoy Inteim Remedial Actions. No Signatory Party to this Agreement shall
undertake any such proposed ptoject so predicted to have an Adverse Effect, unless such Adverse
Effect shall be predicted by the Groundwater Model to have been resolved by Mitigation Measures,
Project Redesign, or a combination of the two, as those terms are defined below.

g. Any proposed project shall be presumed to have an Adverse Effect, if the proposed
project is forecast to:

(1) Reduce particle capture (as measured using Predictive Particle Tracking) below

90% at any time in the proposed future permit term; or

(2) Require an increase in the frequency of chemical monitoring from monitoring

wells beyond the monitoring frequency specified in the SOW; or
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(3) Require additional chemical monitoring from production wells located
downgradient from the Newmark or Muscoy extraction wells; or

(4) Require an increase in pumping above the Adjusted Design Extraction Rate, as
set forth in the SOW, or to initiate Non-Routine Maintenance as defined under the Consent

Decree (all as described in the pertinent provisions of the SOW or Consent Decree attached

hereto as Exhibit “E*); or

(5). Cause 2 violation of the City’s obligations under the Consent Decree.

h. The applicant tay rebut the presumed Adverse Effect by Project Re-Design or
Mitigation Measures to restore particle capture percentages, over a hydrologic cycle representative of
long-term hydrology and extending for a term at least as long as the proposed permit term, to at
least 90% at all times, with the proposed project operating at the full permitted capacity for the life
of the proposed project. The selection of 2 Project Re-Design or Mitigation Measures shall be at the
sole discretion of the applicant. If the forecast Adverse Effect is increased chemical monitoring
frequency, the initiation of Non-Routine Maintenance, or increased remedial compliance coﬁts by
the City or such costs for any other Signatory Party’s groundwater remediation efforts, or violation
of the Consent Decree, the Adverse Effect may also be rebutted by Project Re-Design or Mitigation
Measures reliably forecast to eliminate the Adverse Effect.

i. “Mitigation Measures” mean readily enforceable and verifiable steps taken to reduce
ot eliminate Adverse Effects forecast for a proposed new or reconstructed well or water spreading
(artificial recharge) project by Predictive Particle Tracking or other predictive tools as they may be
added to the groundwater model and approved by USEPA and DTSC. Mitigation Measures can

include, but are not limited to:

17

199



(1) Locating an additional well or wells in the contaminant plume to counteract
migration of contaminants past the extraction wells at the Newmark or Muscoy Interim
Remedial Actions;

(2) Readily enforceable and verifiable pumping restrictions;

(3) Physical reductions in the size of well equipment to limit the well capacity;

{4) In the case of increased compliance costs, financial assurance in the form of
performance or surety bonds, letters of credit, or other financial instruments sufficient to
address and defray documented incremental City corﬁpliance cost increases directly
attributable to the proposed project or to address and defray documented incremental
compliance cost increases by any other Sighatory Party for groundwater remediation efforts;
j. “Project Re-Design” means verifiable and enforceable changes in the physical design,

equipment, or location or volume of a proposed water spreading (artificial recharge) ot new or
reconstructed well project intended to reduce or eliminate Adverse Effects forecast for a project
evaluated with Predictive Particle Tracking.

k. Upon approval of a project by the Signatory Parties, and completed review without
objection by DTSC and USEPA, the parameters used in the Groundwater Model shall be adjusted
to include the approved project for the purpose of future analyses.

13.  This Agreement, and any other agreements reached among the Signatory Parties
arising out of or relating to the Consent Decree, shall be subject to review by USEPA and DTSC.
Likewise, decisions made by the Signatory Parties concerning new or reconstructed wells, or new
spreading basins, pursuant to this Consent Dectee, remain subject to review and objection by
USEPA and DTSC. No Signatory Party shall construct such a project in the event of untesolved
objections by USEPA or DTSC. ‘This Agreement does not alter the Dispute Resolution provisions

of the Consent Decree as among the City, USEPA, and DTSC. The City agrees that if DTSC or
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USEPA, or both, deny or limit a project proposed and approved under this Agreement, or
specifically directs the City to drill an additional well or wells or to carry out other steps not currently
enumerated in the Statement of Work to which a Signatory Party objects as violation of one of the
judgments enumerated in Pargraphs 1.G or H., that the City shall invoke the Dispute Resolution
provisions of the Consent Decree against the denying or limiting agency, provided that the aggrieved
Signatory Party agrees in writing in advance to pay the City’s attorey’s and consultant’s fees and
incidental costs (including any and all costs or penalties ultimately charged by USEPA or DTSC to
the City pursuant to the Consent Decree as a result of the invocation of Dispute Resolution). The
City further agrees to allow active participation in the Dispute Resolution process by the Signatory
Party that proposed the project.

14.2. As among themselves, the Signatory Parties agree to use the following dispute
resolution process concerning decisions that a Proposed Project has an Adverse Effect which has
not been resolved by Project Redesign, Mitigation Measures, or a combination of the two.

(1) In the event of an impasse, the affected Signatory Parties shall engage in mediation
for a period of up to six months. The mediation shall be conducted by JAMS (sometimes referred to
as the mediation service provider), and shall be administered, to the extent practical in the San
Bernardino office, ot the JAMS office closest to San Bernardino. In the event, for whatever reason,
JAMS is not available or lacks the necessary expertise, the parties shall first attempt to use the
services of another judicially oriented service, such as IVAMS, and use the American Arbitration
Association only after all other judicially based mediation services have refused to undertake the
mediation and atbitration of the dispute.

(2)  The mediator shall be selected by mutual agreement of all of the affected Signatory

Parties, and the cost of the mediator shall be bomne on an equal basts by all of the Signatory Parties
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to this Agreement. In the event the Signatory Parties are unable to agree on a mediatot, the
mediation service provider shall select 2 mediatot with civil judicial expetience.

3 The Signatory Parties shall meet and confer prior to the mediation and provide to
the mediator an agreed list of matters to be resolved by the mediation. Unless all of the Signatory
Parties to the mediation agree otherwise, the only matters to be discussed at the mediation are those
matters submitted to the mediator following the meet and confer meeting of the Signatory Parties.
Time shall be of the essence during the process and all Signatory Parties shall cooperate to promptly
complete the process.

@ The Signatory Parties shall notify USEPA and DTSC of any decision to seek
mediation and shall promptly brief USEPA and DTSC about the dispute that triggered the decision
to seek mediation. The Signatory Parties shall brief USEPA andDTSC about the dispute at least
rthirty days prior to the commencement of the mediation in order to allow USEPA and/ot D'TSC to
participate in the mediation if they so choose. Nothing in this paragraph shall obligate either
USEPA or DTSC to participate in any such mediation.

b. In the event the Signatory Parties are unsuccessful in resolving any or all of the issues
presented to the mediator, the Signatory Party seeking approval of a Project alleged to have an
unresolved Adverse Effect may seek judicial review of the Signatory Parties’ decision.

(1)  That review shall be based on the record compiled pursuant to this agreement and
the Consent Decree, including the Groundwater Model predictions, together with any USEPA,
DTSC, or USGS comments. Such review shall be sought only from the Coutt pursuant to the
Consent Decree’s provision for continuing Court jurisdiction over the decisions of the Institutional
Control Program required by the Consent Decree. No Signatory Party to this Agreement shall

oppose any removal petition filed by the City in connection with the Consent Decree, and this
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undertaking shall survive the withdrawal from this Agreement by a Signatory Party and any
termination of this Agreement.

(2)  The Signatory Party seeking judicial review shall notify USEPA and DTSC at least
thirty days prior to filing its action with the Court pursuant to the Court’s continuing jurisdiction
over the decisions of the Institutional Controls Program required by the Consent Decree. The
notice to USEPA and DTSC shall identify the chief ways in which the decision by the Signatory
Parties fails to comply with applicable law and the relief to be sought. None of the Signatory Parties
shall object to the participation of USEPA or DTSC in any such proceeding, but nothing in this
paragraph shall obligate either USEPA or DTSC to participate in any such proceeding,

(3)  The Court shall review the Signatory Parties’ decision dz now, with the burden of
proof resting on the applicant to demonstrate, by a preponderance of the evidence, that the
proposed Project will not have an Advetse Effect. Such judicial review will not in any way abrogate
the review of a Project by USEPA or DTSC under this Agreement; any challenge to USEPA or
DTSC actions under the Consent Decree must be raised pursuant to the Dispute Resolution
provisions of the Consent Decree, as provided furthet in paragraph 13 of this Agreement.

'15. Other water purveyorts with interests in the Bunker Hill Basin or interests in any of
the judgments initially referred to in recitals I.G, 1.1 and L] above may become Signatory Parties to
this Agreement upon the written consent of all the Signatory Parties. In the event another water
purveyor joins this Agreement on termns different than those contained in this Agreement, such
modification shall be made with respect to all Sighatory Parties. No Signatory Party shall conclude
any separate binding agreement with any other watet purveyor governing approval under the
Consent Decree of spreading basins in the City limits or new wells in the Management Zone.

16.  This Agreement shall not operate to validate or invalidate any Signatory Party's water

rights. Each Signatory Party to this Agreement reserves any and all claims and causes of action
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respecting its water rights claims, any and all defenses against any water rights claims made by any
other entity, and any claims arising ftom contaminiation or water quality degradation. In particular,
nothing in this Agreernent is intended to validate, invalidate or modify the water rights of the
Signatory Parties as they may exist a5 of the effective date of this Agreement. Further nothing in this
Agreement is intended to modify or affect in any way the Consent Decree terms or the judgments
initially referred to in recitals 1.G, 1T and L] above. This Agreement shall not be used as evidence in
any water rights claim or cause of action, except to defend against a claim that a Signatory Party has
waived any of its water rights or causes of action by signing this Agreement.

17.  Defined terms that are used in this Agreement and that are also used in the Consent
Decree shall have the meaning set forth in the Consent Decree. In the event that there 1s any
inconsistency between the definition of a term in this Agreement and a definition of the same term
in the Congent Decree, the definition of the term in the Consent Decree shall control.

18.  Each Signatory Party shall have access to and the right to examine any of the other
Signatory Party’s pertinent books, documents, papers or other records (including, without limitation,
records contained on electronic media) relating to the performance of that Sighatoty Party’s
obligations pursuant to this Agreement. The Signatory Parties shall each retain all such books,
documents, papers or other records to facilitate such review. Access to each Signatory Party's books,
documents, papets and othe;: records shall be during normal business hours only and copies shall be
at the expense of the Requesting Party. Nothing in this paragraph shall be construed to operate as a
waiver of any applicable privileges.

19.  Each signatory of this Agteement represents that s/he is authotized to execute this
Agreement on behalf of the Signatory Party for which s/he signs. Each Signatory Party represents
that it has legal authority to enter into this Agreement and to perform all obligations under this

Agreement.
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20.  This Agreement has been arrived at through negotiations and each Signatory Party
has had 2 full and fair opportunity to review the terms of this Agreement. As a result, the normal
rule of construction that any ambiguities are to be resolved against the drafting Party shall not apply
in the construction or interpretation of this Agreement.

21.  This Agreement constitutes the entire agreement of the Signatory Parties with respect
to the subject matter of this Agreement and supersedes any prior oral or written agreement,
understanding, or representation relating to the subject matter of this Agreement. Specifically, this
Agreement terminates and supersedes the Predecessor Agreement, any extensions of that
Agreement, and any priot versions of this Agreement which may have been executed among some
of the parties. The parties shall remain bound to the confidentiality provisions for information
exchanged pursuant to that Predecessor Agreement and the “Joint Defense and Confidentiality
Agreement for the Agreement to Develop and Adopt an Institutional Controls Groundwater
Management Program” dated February 23, 2005 attacﬁed hereto as Exhibit F.

22.  Hach representation and warranty contained herein or made pursuant hereto shall be
deemed to be material and to have been relied upon and shall survive the execution, delivery and
termination of this Agreement.

23.  In petforming their respective obligations under this Agreement, the Signatory Parties
shall comply with and conform to all applicable laws, rules, regulations and ordinances.

24.  This Agreement shall not create any right or interest in any non-Party or in any
member of the public as a third party beneficiary.

25.  This Agreement may be executed in one or mote counterparts, which may be
executed and delivered via facsimile transmission, each of which shall be deemed to be an original,
but all of which together shall constitute but one and the same instrument.

26.  All notices, requests, demands or other communications required or permitted under
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this Agreement shall be in writing unless provided otherwise in this Agreement and shall be deemed
to have been duly given and received on: (i) the date of service if served personally or served by
facsimile transmission on the Party to whom natice is to be given at the address(es) provided below,
(if) on the first day after mailing, if mailed by Federal Express, U.S. Express Mail, or other similar
overnight coutier service, postage prepaid, and addressed as provided below, or (iif) on the third day
after mailing if mailed to the Patty to whorn notice is to be given by first class mail, registered or
certified, postage prepaid, addressed to counsel as shown in the following signature pages.

Signatures Begin on Following Page:
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SIGNATURE PAGE

CITY OF SAN BERNARDINO

?- [orrron

/ James F. Penman, City Attorney

APPROVED AS'TO FORM:.

CITY OF SAN BERNARDINO MUNICIPAL WATER DEPARTMENT

BY: /\\)\ OM A~

\g’fgni‘(:iilliéott, Presidénit, Board Of Water Comissioners

DATE: February 7, 2012

APPROVED AS TO FORM: %‘7% 4)

Heng/ Emgﬁo, Jr/ éenlor Deputy City Attorney
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SIGNATURE PAGE

SAN BERNARDINO VALLEY MUNICIPAL WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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WEST VALLEY WATER DISTRICT

BY:

SIGNATURE PAGE

DATE:

APPROVED AS TO FORM;
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SIGNATURE PAGE

EAST VALLEY WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

RIVERSIDE HIGHLAND WATER COMPANY

BY:

DATE:

APPROVED AS TO FORM:
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CITY OF RIVERSIDE

BY:

=SIGNATURE PAGE

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

CITY OF COLTON

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

BY: [/, sea—

DATE; b }l 3, [

T

soonovi s o o Jef s T P
- J
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Exhibit C

Redline Changes between 06-30-10 ICGMPA and 01-01-12
ICGMPA
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Institutional Controls Groundwater Management Program Agreement

As of June-30]anuary 1, 26162012

This Institutional Controls Groundwater Management Program (ICGMP) Agreement
(“ICGMP Agreement”) is entered into and effective as of this 30¢h1™ day of Juneanuary,
26402012, by and among the following parties (collectively the “Signatory Parties”): the City of
San Bernardino and the City of San Bernardino Municipal Water Department (collectively, the
“City”); San Bernardino Valley Municipal Water District (Valley District); West Valley Water District
(WVWD); East Valley Water District (EVWD); Riverside Highland Water Company (RHWC); the

City of Riverside (“Riverside”); the City of Colton (“Colton”) and Western Municipal Water District

(WMWD).

Recitals

I Parties

A. The City of San Bernardino (“City”) is a party to a consent decree approved by the
United States District Court, Central District of California, Western Division (Court), on March 23,
2005 (Consent Decree). The Consent Decree settles litigation entitled City of San Bernardino v. United
States of America, Case No. CV96-8867 and State of California Department of Toxic Substances Control v.
Unnited States of America, Case No. CV 96-5205 (consolidated), which sought to address responsibility
and funding for the remedy of the Newmark Groundwater Contamination Superfund Site in San
Bernardino, alleged by San Bernardino and the State of California to arise from waste disposal

activities by the United States Army during and after World War II in San Bernardino.

5099212
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B. The Consent Decree obligates the City, among other things, to operate and
maintain a system of wells and treatment plants known collectively for this Agreement as the
“Newmark Facilities,” which include, in part, construction and implementation of two operable
units: the Newmatrk Operable Unit (Newmark OU) and the Muscoy Operable Unit (Muscoy OU).
The Newmark Facilities are intended to function as a groundwater treatment system to clean up
contaminants in a portion of the Bunker Hill Basin. The primary contaminants of concern in that
plume are tetrachlorethylene (PCE) and trichloroethylene (TCE).

C. Pursuant to the terms of the Consent Decree, the “Work™ to be done by the City is
defined in the Consent Decree, and includes the operation and maintenance of the Newmark
Facilities. The Work is subject to the oversight of both the United States Environmental Protection
Agency (USEPA) and the State of California Department of Toxic Substances Control (DTSC),
with the lead and support oversight roles divided between the two agencies, depending on the task.
City compliance with Consent Decree terms 1s demonstrated through monitoring of contaminant
concentrations as well as a separate compliance measure based on month-to-month water level data,
patticle tracking and potentiometric surface mapping, as described more fully in Section IILF.2.b) of
the Statement of Work (SOW). This month-to-month water level compliance measure is distinct
from, and calculated very differently than the long-term measurements of particle movement used in
the Groundwater Model discussed below.

D. As a condition of the Coﬁsent Dectree, the City is also obligated to institute a
groundwater management and permit program (GMPP) to “ensure the effectiveness and integrity”
of the Newmark Site that includes: (i) taking appropriate actions to prevent or mitigate the potential

harmful effects of new or increased extraction from areas within the Management Zone described
2
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herein and referred to as the “Permit Zone” in the Consent Decree, which zone is within the San
Bernardino city limits, and (i) taking appropriate actions to prevent or mitigate the potential harmful
effects of increased artificial recharge within the Management Zone. The City has determined,
based on a technical appraisal, and USEPA has approved, the Management Zone within the city
limits, in which projects which may involve new or increased extraction resulting from the
reconstruction of wells or artificial recharge will undergo scrutiny for their potential effects on the
operation and maintenance of the Newmark Facilities. The Management Zone boundaries for
extraction and spreading are designated on Exhibit A to this Agreement.

E; The Consent Decree expressly provides that the Court retains jurisdiction over any
challenge to the groundwater management and permit program (GMPP) to be implemented by the
City.

k. Unless capitalized terms are expressly defined in this Agreement, they shall have

the meaning ascribed to them in the Consent Decree and the Statement of Work (SOW) attached to

G Valley District is a municipal water district having a broad range of powers and
obligations to provide water and water-related services. Valley District’s service area includes areas
ovetlying the Bunker Hill Basin. Included in its broad range of powers and obligations are the
following specific obligations: under Orange County Water District v. City of Chino et al., Orange County
Superior Court Case No. 117628 (the Orange County Judgment), Valley District has certain
obligations to guarantee delivery of water downstream; under Western Municipal Water District et al. v.

East San Bernardino County Water District et al., Riverside County Superior Court Case No. 78426 (the
3
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Western Judgment), Valley District has certain obligations to replenish the San Bernardino Basin
Area, which includes the Bunker Hill Basin.

H. WMWD is a municipal water district having a broad range of powers and
obligations to provide water and water-related services. WMWD is a party to both the Orange
County and Western Judgments and has certain rights and obligations arising thereunder and claims
rights to water pumped from the Bunker Hill Basin.

L Riverside, a California charter city and municipal cotporation, operates wells,
treatment facilities and transmission systems in the Bunker Hill Basin. Riverside is a party and a
successor to a party to Cify of San Bernardine v. City of Riverside, San Bernardino Superior Court Case
No. 13754 (the Riverside Judgment), as amended, and has certain rights and obligations thereunder.
Riverside 1s additionally a plaintiff party and a successor to a plaintiff party to the Western Judgment,
which specifies the amount of water that Riverside may export from the San Bernardino Basin Area
{which includes the Bunker Hill Basin).

J. WVWD is a county water district having a broad range of powers to provide water
and water-related services. WVWID is a party, through predecessor parties-in-interest, to Iyt Creek
Water and Inprovement Co. v. Grapeland Irrigation Dist. et al., Los Angeles Supertor Court Case No.
20790 {commonly known as the “McKinley Judgment™) and City of San Bernardino v. Fontana Water
Co. et al., San Bernardino Superior Court Case No. 17030 (the “Lytle Creek” Judgment). The
McKinley Judgment apportioned surface water rights to Lytle Creek among the various parties; the
Lytle Creek Judgment apportioned surface water rights and also granted certain groundwater
extraction rights within the Lytle Creek region to various parties. The Lytle Creck Region is within

the San Bernardino Basin Area as defined in the Western Judgment.
4
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K. EVWD 1s a county water district having a broad range of powers to provide water
and water-related services. EVWD operates wells and transmission systems in the Bunker Hill Basin.

L. Colton, a municipal corporation, operates wells and transmission systems in the
Bunker Hill Basin. Colton, through its predecessor parties-in-interest, was granted certain
groundwater extraction rights in the Lytle Creek region through the Lytle Creek Judgment.

M. The City holds groundwater extraction rights in the Lytle Creek region through the
Lytle Creek Judgment. Additionally, the City is a party to the Riverside Judgment, which specifies
the areas in which it may extract groundwater and the amounts of groundwater extracted in those
areas.

N. RHW(C is a mutual water company and a plaintiff in the Western Judgment. Under
such Judgment, RHWC has the right to extract and export certain quantities of water from the

Bunker Hill Basin.

IL. The Consent Decree and Predecessor Agreement.
A. On March 23, 2005, the Consent Decree was approved by the Court, with the

support of the Signatory Parties-to-thisAgreement, pursuant to a predecessor agreement, known as
the AGREEMENT TO DEVELOP AND ADOPT AN INSTITUTIONAL CONTROLS
GROUNDWATER MANAGEMENT PROGRAM (“Predecessor Agreement”).

B. As part of the Consent Decree, the City has agreed to undertake a number of
actions in connection with the remediation of the Newmark Site. One of the key obligations of the
City 1s the adoption of the GMPP, which obligation is generally described in paragraphs 27-29 of the
Consent Decree. The GMPP requires the City, nfer alia, to monitor and take appropriate actions to

maintain the effectiveness and integrity of the Interim Remedial Actions as defined in the Consent
5
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Decree and to take appropriate actions to “prevent or mitigate” the potential harmful effects of new
or increased extractions or increased artificial recharge from areas within the Management Zone.

C. The Consent Decree contemplates that the City will develop, adopt and implement
the GMPP described in paragraphs 27-29 putsuant to its authority under California law. The
Consent Decree further contemplates that the GMPP will be based on the City’s best professional
judgment, in consultation with USEPA and DTSC, and subject to approval by USEPA. The
Consent Decree provides that the City will institute its legislative process to approve and adopt the
GMPP. The City did so in 2 Municipal Ordinance duly adopted March 20, 2006, Ordinance No.
MC-1221, entitled “Spreading or Extraction within the Management Zone,” adding Chapter 13.25
to the San Bernardino Municipal Code.

D. The Public Water Purveyors had previously expressed concerns that the proposed
GMPP might: (i) interfere with the Public Water Purveyors’ rights and obligations under a series of
state court judgments; (i) interfere with other efforts to manage the Bunker Hill Basin to maintain
the safe yield of that Basin, to control high groundwater problems, and for the conjunctive use. of
groundwater and surface water; (iil) violate California state water policy and California law; and (iv)
interfere with the exercise of certain existing water rights.

E. The Public Water Purveyors and the City agreed that a mutually acceptable GMPP
that would satisfy the requirements of the Consent Decree without interfering with certain state
court judgments, basin replenishment, control of high groundwatet, the conjunctive use of
groundwater and surface water, and the exetcise of certain existing water rights was their mutual
objective and entered the Predecessor Agreement in order to negotiate an ordetly and satisfactory

resolution of those mutual concerns while avoiding delay in the implementation of the Work
6
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provided in the Consent Decree. The Predecessor Agreement has been extended by means of five
amendments and will terminate by its terms on June 30, 2010.

E. From 2005 untl now, the Signatory Parties have worked diligently to improve the
existing groundwater models of the San Bernardino Basin Area in order to be able to develop the
ICGMP based on the best available technical information. In particular, the City reports that it has
spent more than $1,000,000 in this effort to build, refine and validate the Groundwater Model as
defined in the Consent Decree in order to assure that this Groundwater Model is usable for other
predictive purposes throughout the Bunker Hill Groundwater Basin. The etherPartiesto-this
AgreementPublic Water Purveyors have been regularly briefed on the development and refinement
of these models, and have participated to the extent they have deemed appropriate in various
workshops and other opportunities for technical input concerning these modeling efforts. The
USEPA, DTSC, and the United States Geological Survey (USGS) have done so pursuant to the
processes provided in the Consent Decree.

£ ‘The Signatory Parties believe that the Groundwater Model has now been
developed into a sufficiently accurate predictive tool to serve its intended purpose. Specifically, the
Signatory Parties believe that the Groundwater Model will allow the-Parttesthem to reach sound
decisions about the location and installation of new or reconstructed wells and the location and
construction of new spreading basins within the Bunker Hill Basin in a manner consistent with
sound water resource management, including:

(1) Management of extraction and artificial recharge to ensure the effectiveness and
integrity of the remedial systems for the Newmark Groundwater Contamination Superfund

Site and the avoidance of “Adverse Effects” on those remedial systems;
7
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(2) Maintenance of water levels throughout the Bunker Hill Basin to optimize water
extractions;

(3) Maintenance of water levels in the artesian or pressure zone to prevent high
groundwater conditions and potential liquefaction during earthquakes;

(4) Coordination of the Work as such Consent Decree activities may affect other
contaminant plumes in the Bunker Hill Basin; and

(5) Optimizing conditions in the Bunker Hill Basin for conjunctive use.

H. The Signatory Parties are prepared to execute this agreement now and to submit it to
EPAUSEPA and DTSC for their review and approval, reserving the right to update the
Groundwater Model as may be suggested by the peer review of that model and other information
suggesting prudent upgrades or improvements to the model. The Signatory Parties expect to
periodically review and agree to appropriate changes to the Groundwater Model in order to improve
its forecasting accuracy.

I With the completion of the Groundwater Model, and submission for approval to
USEPA and DTSC, the Signatory Patties now desire to memorialize their agreement as the
Institutional Controls Groundwater Management Program (ICGMP) Agreement in order to protect
the Newmark Facilities operated and maintained by the City under the Consent Decree, while
furthering the Signatory Parties’ common objective of sound water resource management in the
Bunker Hill Basin.

Now, therefore, in consideration of the foregoing recitals and definitions that are
incorporated herein and mutual covenants and terms below, the Signatory Parties hereby agree to

the following:
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INSTITUTIONAL CONTROLS GROUNDWATER MANAGEMENT

PROGRAM AGREEMENT

1. This Agreement will commence apen

now that it has been approved by DTSC as lead oversight agency, and-eenenrrence-by EPAin which
decision USEPA concurred as support oversight agency, which Agreement shall be published by the

City, with annual updates, and cross-referenced by an amendment to the Ordinance to be adopted
within a reasonable time after DTSC’s approval. PeadingWhile awaiting such approval, the
Predecessor Agreement, earrentlywhich had been set to expire on June 30, 2010, shall-bewas

extended by its terms for suehthe period;tfany,as-maybe required for DTSC to consider the

request to approve this agreement as a part of the Institutional Controls Groundwater Management
Program required to be implemented by the City under the Consent Decree. This Agreement shall
expire when ERAUSEPA shall have issued Certificates of Completion for both the Newmark and
Muscoy Operable Units addressed in the Consent Decree, although the Signatory Parties may
extend this Agreement at that time by mutual consent for a term to be determined at that time.
Within six months of the effective date of this Agreement, the City agrees that it will amend the
current Ordinance to reflect termination of the Ordinance provisions upon receipt of the latelast of
EPA’SUSEPA’s Certificates of Completion.

2. In the event that D'TSC declines or refuses to endorse or approve this Agreement,
ot if ERAUSEPA fails to concur in approving this Agreement, the Predecessor Agreement shall

continue in force for another 90 days from the date of such final decision. The Signatory Parties will

9
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consult in good faith for that 90 day period about a successor agreement in the event that DTSC
refuses to approve this Agreement.

3. During the term of this Agreement, the City and any Public Water Purveyor which is
a Signatory Party to this Agreement shall be exempt from the provisions of the Ordinance No. MD-
1221, adopted by the City on March 20, 2006, Chapter 13.25 of the San Bernardino Municipal Code
Entitled Spreading or Extraction within the Management Zone, or any successor ordinance intended
to regulate groundwater extraction and artificial recharge within the Management Zone. Such
exemption shall cease en
Agreementand foraPublie Water Purveyorwhichlaterfor any Signatory Party which withdraws
from this Agreement, shall-eceaseeffective on sueh-laterthe date as-written notice of such withdrawal

is given.  Any Public Water Purveyor which refuses-or fails-o-ign-this-Agreement by July 31-2010;
hich-later-withdraws from this Agreement shall be deemed to not be a Signatory Party.

4.a.  For each year, 2005 through 2009, the Signatory Parties have negotiated, on an
annual basis, certain pre-approved or permitted pumping activities up to specific volumes, and set
forth a quantified list of such pre-approved or permitted pumping activities as part of Exhibit B.
All such preapproved pumping activities (Preapproved Activities) are hereby approved up to the
limits set forth in Exhibit B for the term of this Agreement. Such Preapproved Activities are
deemed by this Agreement to include permanent replacement of a well or wells by the same or
successor owner of the well, provided (a) the maximum pumping capacity is not increased (except as
provided in Exhibit C), (b) the prior well is converted to a monitoring well (if practical) or
permanently closed, and (c) the replacement well (or wells) is located within 500 feet and screened at

the same interval(s) and depth(s) as the well or wells being replaced (except as provided in Exhibit
10
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C). All Preapproved Activities, as identified in Exhibit B and C, shall be exempt from the provisions
of the March 20, 2006 Ordinance, including requirements in that ordinance for the purchase of
additional insurance.

b. Artificial recharge activities through existing recharge basins within the Management
Zone as set forth in Exhibit A will be addressed at least annually (and more frequently as the need
arises), subject to the availability of recharge water and the agreement of the Signatory Parties. The
first such meeting to consider the artificial recharge activities shall take place on or around June
20412012, and annually thereafter on or near the anniversary date of the first meeting. Using their
best professional judgment, aided by the Groundwater Model, the Signatory Parties will review
proposals for artificial recharge, and recommend, on an annual basis or more frequently as the need
arises, the upper limit on how much artificial recharge may be safely conducted and at what
locations without adversely affecting the remedial systems at the Newmark Groundwater
Contamination Superfund Site, will not increase the likelihood that contaminants will migrate past or
around the barrier wells that are part of the Newmark Site, and will not otherwise interfere with the
performance of the Interim Remedial Actions. The Signatory Parties shall promptly review and
unanimously consent to these proposed upper limits on artificial recharge. Provided that a Signatory
Party adheres to the geographic and volumetric limits on such artificial rechatge, that Signatory Party
shall be free to conduct its artificial recharge operations for that year without further review or
approval. Each Signatory Party shall report in writing quarterly to the other Signatory Parties about
the volume and location of any such recharge activities in the prior quarter. All such pre-approved
artificial recharge operations shall be exempt from the provisions of the March 20, 2006 Ordinance

(or any successor ordinance), including requirements in that ordinance for the purchase of additional
11
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insurance. The annually approved upper limit on artificial recharge decided by the Signatory Parties
shall be provided promptly to ERPAUSEPA, DTSC, and shall be made public by the City at the time
it is transmitted to ERAUSEPA and DTSC.

o8 No new well construction or artificial recharge activities contraty to Preapproved
Activities shall be undertaken by any Signatory Party except as unanimously agreed to by the
Signatory Parties in the annual review of artificial recharge, or for a new well (other than
replacements discussed above), unless such new well has been separately approved pursuant to the
application process provided for in Section 12 of this Agreement.

d. For the purposes of this Agreement, activities undertaken by the City pursuant to the

Statement of Work (SOW) accompanying the Consent Decree, or activities otherwise directed by

EPAUSEPA or DTSC shall be deemed to be preapproved;previded-that-the-changes-insueh

in-thereeitals-above: The SOW does not currently require the drilling of additional wells, nor has

either EPAUSEPA or DTSC etdereddirected the construction of any such new wells as of the date
of this Agreement. The City will give notice to the Signatory Parties if it is to drill a new well
pursuant to DTSC or EPA-erdetUSEPA direction pursuant to the Consent Decree, and will
convene a meeting of the Signatory Parties in advance of well construction for the purpose of
providing the technical information about such new well, including modeling results. To the extent
feasible, City agrees to design and operate any such new wells in a manner to minimize negative

effects on other Signatory Parties, including but not limited to impacts to water levels, production by

other wells, and water quality.
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5. Unless ordered by ERAUSEPA, DTSC, or the Coutt, no expansion shall be made of
the EPAUSEPA-approved Management Zone, except by unanimous consent of all the Signatory
Parties to this Agreement. In the event the EPAUSEPA-approved Management Zone is expanded,
pre-existing wells, as of the date the Management Zone is expanded, in the newly expanded area
shall be added to Exhibit B (the Preapproved Activity list), above, and treated according to the same
terms and conditions as pre-existing wells in the current Management Zone. The maximum annual
pumping volume of such wells in the newly expanded area shall be calculated as the maximum
annual pumping volume in any year prior to the expansion of the Management Zone.

6. For the first three years after the effective date of this Agreement, the Signatory
Parties shall meet at least quarterly to monitor the implementation of this Agreement and the
remedial actions provided for under the Consent Decree, to consider any appropriate update work
on the Groundwater Model, and to consult concerning artificial recharge activities and any new wells
planned by the Signatory Parties for the upcoming calendar year. At least 30 days prior to the City’s
submission of any Five-Year Update Report for the Groundwater Model, the Signatory Parties shall
meet to review the draft of that Update Report and provide comments, if any, to the City. After
the first three years of this Agreement, the parties shall meet at least annually and more often by
agreement of the Signatory Parties to discuss the status of implementation of this Agreement and
any issues which may have atisen under the Agreement.

7 Provided that decisions for new projects meet the terms of the Consent Decree to

protect the remedial systems and downgradient users from the further migration of contaminants,
13

5194332



and are not affirmatively disapproved by ERAUSEPA or DTSC as contrary to the Consent Decree,

Signatory Parties shall make decisions under this Agreement by unanimous consent of the Signatory
Parties. Any amendment to this Agreement must be adopted by unanimous consent of the Signatory
Parties.

8. With respect to any project proposed by or to the Signatory Parties pursuant to this
Agreement, each Signatory Party will comply with the provisions of the California Environmental
Quality Act (CEQA), as and if thatAetCEQA applies. It is not intended that a Signatory Party shall
assume Lead or Responsible Agency status, as those terms are defined in CEQA, solely through
participation in this Agreement.

2. No Signatory Party te-this-Agreementshall use the good-faith denial or limitation of
a proposed project under this Agreement or the Consent Decree, or the good faith approval of a
project under this Agreement, as a basis for any claim for damages, injunctive relief, or a taking
against any other Signatory Party-te-this-agreement, DTSC, ERAUSEPA, or the United States. This
undertaking shall survive the termination of this Agreement or withdrawal by any Signatory Party to
the Agreement. All Signatory Parties reserve all their rights and defenses under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C. § 9601 et seq.,
corresponding provisions of California statutes governing the remediation of hazardous substance
releases, and other applicable laws, except as set forth in this paragraph. Each Signatory Party
reserves the right to bring an action to enforce the terms of this Agreement.

10. The Signatory Parties will timely cooperate with each other in sharing of

information, including annual production information, water level data, logs from newly installed
14
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wells, and groundwater sampling analytical results, needed to update the Groundwater Model
referenced in this Agreement and the Consent Decree. No Signatory Party shall be responsible or
liable for another Party's use of information or models shared pursuant to this Agreement or any
predecessor Agreement.

11. No Signatory Party, by virtue of its participation in this Agreement, shall be required
to obtain any additional insurance for an activity authorized through this Agreement other than such
insurance that such Signatory Party would customarily and prudently obtain and keep in force in the
course of conducting its regular business activities.

12.a. Any Signatory Party seeking to construct a new well or to reconstruct a well in a
manner that will increase its capacity above that reported as part of Preapproved Activities under
paragraph 4 above, or seeking to construct a new spreading basin for artificial recharge, shall submit
its proposal for such construction to the other Signatory Parties, including the City, at least six
months before the intended start date of such construction. The issue of replacement of existing
wells without increasing capacity is addressed in paragraph 4.

b. The proposal shall contain sufficient detail for the Signatory Parties (including the
City) to use the Groundwater Model to conduct Predictive Particle Tracking, or other predictive
tools as they may be added (withEPAas required or approved by USEPA and DTSC-appreval) to
the Groundwater Model, as defined in the Ordinance and SOW, with the extraction wells in the
Newmark and Muscoy Operable Units operating at the Adjusted Target Extraction Rate (as adjusted
from time to time by ERAUSEPA and DTSC) established in ERPASUSEPA’s September 2007
Operational and Functional Determination under the Statement of Work (SOW) attached to the

Consent Decree, over a representative hydrologic cycle, including representative wet and dry periods
15
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for the Bunker Hill Basin, to determine the percentage of particle capture achieved at all times over
the life of the proposed project with the project operating at full permitted capacity for the entire
permit term. The modeling shall use the previously approved parameters (e.g. curtent production,
forecast of future demand, contaminants, particle positions) in the modeling effort, as updated from
time to time with new information. The City shall be primarily responsible for this review, including
the provision of outside consulting services, but all Signatory Parties shall be entitled to participate
to the extent they deem reasonable and prudent.

(oA As required by the SOW, Section IILL, “[a]ny change to the model parameters by
the applicant or the City, beyond adding the proposed artificial rechatge and/or pumping considered
pursuant to the application, that would influence the structure of the [Groundwater] Model [(e.g. any
recalibration, different boundary conditions, different model cell properties, or different step sizes,
etc.)] shall undergo the same level of stakeholders’ review as outlined in the work plan approved by
[ERAUSEPA], and shall be fully described in the application and/or evaluation and proposed
decision by the City, as applicable. The complete application package, including the City’s
evaluation of the application, will be required for ERAUSEPA and DTSC review and approval in
accordance with the Consent Decree.” The list of information that shall, at a minimum, be provided
to EPAUSEPA/DTSC is attached hereto as Exhibit D.

d. The applicant shall bear the consultant costs of conducting the required modeling,
unless the Signatory Parties determine by unanimous agreement that consultant costs will be shared.
The City shall cause its consultant to provide a binding estimate of the costs to the applicant for the
required modeling, which estimate shall be prepared using the same rates charged to the City by the

consultant for similar work in the same time period, and provide for completion no later than six
16
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months after receipt of the applicant’s submission. The City agrees that the applicant may use the
results of the required modeling as evidence in other proceedings, including compliance with
CEQA provided that the applicant shall pay for any additional consultant costs incurred in such later
use of the modeling results.

e. Pursuant to Paragraph 28 of the Consent Decree, the applicant must agree in writing
to provide ERPAUSEPA, DTSC, and the Signatory Parties (including the City) (collectively ot
individually, “the Requesting Party”), and their contractors or representatives (1) access at
reasonable times to the wells or spreading basins or related areas for purposes of verifying
compliance with the approval under this Agreement, and (2) upon reasonable notice, to inspect and
copy documents and records of the operations of the well(s) or spreading basin addressed in the
application for the purposes of verifying compliance with the terms of any approval under this
Agreement.

The rights set forth in sections (1) and (2) above shall be exercised during normal business
hours of the applicant. The Requesting Party will advise the applicant at least three (3) business days
in advance of the proposed dates and times the Requesting Party desires to exercise the rights set
forth above. All entries, inspections or copying will be at Requesting Party’s sole cost and expense.

The applicant will have the right to have a representative of applicant accompany the
Requesting Party and Requesting Party’s representatives, agents or designees (including contractors)
while they are on the applicant’s real property.

In exercising its rights of access, entry, inspection and copying under this subparagraph, the
Requesting Party (other than ERAUSEPA or DTSC) shall protect, indemnify, defend and hold the

applicant’s property, applicant and applicant’s officers, directors, employees, agents, representatives,
17
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contractors, successors and assigns free and harmless from and against any and all claims, damages,
liens, stop notices, liabilities, losses, cost and expenses, including reasonable attorney’s fees and court
costs, resulting from Requesting Party’s exercise of such rights of access, entry, inspection and
copying set forth herein.

f. No Signatory Party shall approve or recommend approval by ERAUSEPA or DTSC
of a proposed project predicted by the Groundwater Model (as interpreted by the professional
judgment of capable groundwater geologists familiar with the model and the Bunker Hill Basin and
as reviewed using each Signatory Party’s best professional judgment) to have an Adverse Effect on
the Newmark or Muscoy Interim Remedial Actions. No Signatory Party to this Agreement shall
undertake any such proposed project so predicted to have an Adverse Effect, unless such Adverse
Effect shall be predicted by the Groundwater Model to have been resolved by Mitigation Measures,
Project Redesign, or a combination of the two, as those terms are defined below.

g Any proposed project shall be presumed to have an Adverse Effect, if the proposed
project is forecast to:

(1) Reduce particle capture (as measured using Predictive Particle Tracking) below

90% at any time in the proposed future permit term; or

(2) Require an increase in the frequency of chemical monitoring from monitoring
wells beyond the monitoring frequency specified in the SOW; or

(3) Require additional chemical monitoring from production wells located
downgradient from the Newmark or Muscoy extraction wells; or

(4) Require an increase in pumping above the Adjusted Design Extraction Rate, as

set forth in the SOW, ot to initiate Non-Routine Maintenance as defined under the Consent
18
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Decree (all as described in the pertinent provisions of the SOW or Consent Decree attached
hereto as Exhibit “E”); or
(5) Cause a violation of the City’s obligations under the Consent Decree.

h. The applicant may rebut the presumed Adverse Effect by Project Re-Design or
Mitigation Measures to restore particle capture percentages, over a hydrologic cycle representative of
long-term hydrology and extending for a term at least as long as the proposed permit term, to at
least 90% at all times, with the proposed project operating at the full permitted capacity for the life
of the proposed project. The selection of a Project Re-Design or Mitigation Measures shall be at the
sole discretion of the applicant. If the forecast Adverse Effect is increased chemical monitoring
frequency, the initiation of Non-Routine Maintenance, or increased remedial compliance costs by
the City or such costs for any other Signatory Party’s groundwater remediation efforts, or violation
of the Consent Decree, the Adverse Effect may also be rebutted by Project Re-Design or Mitigation
Measures reliably forecast to eliminate the Adverse Effect.

i, “Mitigation Measures” mean readily enforceable and verifiable steps taken to reduce
or eliminate Adverse Effects forecast for a proposed new or reconstructed well or water spreading
(artificial recharge) project by Predictive Particle Tracking or other predictive tools as they may be
added to the groundwater model and approved by ERPAUSEPA and DTSC. Mitigation Measures
can include, but are not limited to:

(1) Locating an additional well or wells in the contaminant plume to counteract
migration of contaminants past the extraction wells at the Newmark or Muscoy Interim

Remedial Actions;

(2) Readily enforceable and verifiable pumping restrictions;
19
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(3) Physical reductions in the size of well equipment to limit the well capacity;

(4) In the case of increased compliance costs, financial assurance in the form of
performance or surety bonds, letters of credit, or other financial instruments sufficient to
address and defray documented incremental City compliance cost increases directly
attributable to the proposed project or to address and defray documented incremental
compliance cost increases by any other Signatory Party for groundwater remediation efforts;
j- “Project Re-Design” means verifiable and enforceable changes in the physical design,

equipment, or location or volume of a proposed water spreading (artificial recharge) or new or
reconstructed well project intended to reduce or eliminate Adverse Effects forecast for a project

evaluated with Predictive Particle Tracking.

k. Upon approval of a project by the Signatory Parties, and completed review without
objection by DTSC and USEPA, the parameters used in the Groundwater Model shall be adjusted

to include the approved project for the purpose of future analyses.

13.  This Agreement, and any other agreements reached among the Signatory Parties
arising out of or relating to the Consent Decree, shall be subject to review by USEPA and DTSC.
Likewise, decisions made by the Signatory Parties concerning new or reconstructed wells, or new
spreading basins, pursuant to this Consent Decree, remain subject to review and objection by
USEPA and DTSC. No Signatory Party shall construct such a project in the event of unresolved
objections by USEPA or DTSC. This Agreement does not alter the Dispute Resolution provisions

of the Consent Decree as among the City, USEPA, and DTSC. The City agrees that if DTSC or

ERPAUSEPA, or both, deny or limit a project proposed and approved under this Agreement, ot
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provisions of the Consent Decree against the denying or limiting agency, provided that the aggrieved
Signatory Party agrees in writing in advance to pay the City’s attorney’s and consultant’s fees and
incidental costs (including any and all costs or penalties ultimatel};* charged by ERAUSEPA or DTSC
to the City pursuant to the Consent Dectree as a result of the invocation of Dispute Resolution).

The City further agrees to allow active participation in the Dispute Resolution process by the
Signatory Party that proposed the project.

14.a. As among themselves, the Signatory Parties agree to use the following dispute
resolution process concerning decisions that a Proposed Project has an Adverse Effect which has
not been adequately-resolved by Project Redesign, Mitigation Measures, or a combination of the
two.

A In the event of an impasse, the affected Signatory Parties shall engage in mediation
for a period of up to six months. The mediation shall be conducted by JAMS (sometimes referred to
as the mediation service provider), and shall be administered, to the extent practical in the San
Bernardino office, or the JAMS office closest to San Bernardino. In the event, for whatever reason,
JAMS is not available or lacks the necessaty expertise, the parties shall first attempt to use the
services of another judicially oriented service, such as IVAMS, and use the American Arbitration
Association only after all other judicially based mediation services have refused to undertake the
mediation and arbitration of the dispute.

2) The mediator shall be selected by mutual agreement of all of the affected Signatory

Parties, and the cost of the mediator shall be borne on an equal basis by all of the Signatory Parties
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to this Agreement. In the event the Signatory Parties are unable to agree on a mediator, the
mediation service provider shall select a mediator with civil judicial experience.

3) The Signatory Parties shall meet and confer ptior to the mediation and provide to
the mediator an agreed list of matters to be resolved by the mediation. Unless all of the Signatory
Parties to the mediation agree otherwise, the only matters to be discussed at the mediation are those
matters submitted to the mediator following the meet and confer meeting of the Signatory Parties.

Time shall be of the essence during the process and all Signatory Parties shall cooperate to promptly

complete the process.

b. In the event the Signatory Parties are unsuccessful in resolving any or all of the issues
presented to the mediator, the Signatory Party seeking approval of a Project alleged to have an
unresolved Adverse Effect may seek judicial review of the Signatory Parties’ decision.

{551 That review shall be based on the record compiled pursuant to this agreement and
the Consent Decree, including the Groundwater Model predictions, together with any USEPA,
DTSC, or USGS comments. Such review shall be sought only from the Court pursuant to the
Consent Dectee’s provision for continuing Court jurisdiction over the decisions of the Institutional

Control Program required by the Consent Decree. No Signatory Party to this Agreement shall
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oppose any removal petition filed by the City in connection with the Consent Decree, and this

undertaking shall survive the withdrawal from this Agreement by a Signatory Party te-this

Agreement-and any termination of this Agreement. FheGeourtshall

3) The Court shall review the Signatory Parties’ decision de novo, with the burden of
proof resting on the applicant to demonstrate, by a preponderance of the evidence, that the
proposed Project will not have an Adverse Effect. Such judicial review will not in any way abrogate

the review of a Project by ERAUSEPA or DTSC under this Agreement; any challenge to USEPA or

15.  Other water purveyors with interests in the Bunker Hill Basin or interests in any of
the judgments initially referred to in recitals I.G, 1.I and 1.] above may become Signatory Parties to
this Agreement upon the written consent of all the Signatory Parties. In the event another water
purveyor joins this Agreement on terms different than those contained in this Agreement, such
modification shall be made with respect to all Signatory Parties. No Signatory Party shall conclude

any separate binding agreement with any other water purveyor governing approval under the
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Consent Decree of spreading basins in the City limits or new wells in the Management Zone.

16.  This Agreement shall not operate to validate or invalidate any Signatory Party's water
rights. Each Signatory Party to this Agreement reserves any and all claims and causes of action
respecting its water rights claims, any and all defenses against any water rights claims made by any
other entity, and any claims arising from contamination or water quality degradation. In particular,
nothing in this Agreement is intended to validate, invalidate or modify the water rights of the
Signatory Parties as they may exist as of the effective date of this Agreement. Further nothing in this
Agreement is intended to modify or affect in any way the Consent Decree terms or the judgments
initially referred to in recitals I.G, LI and L.J above. This Agreement shall not be used as evidence in
any water rights claim or cause of action, except to defend against a claim that a Signatory Party has
waived any of its water rights or causes of action by signing this Agreement.

17.  Defined terms that are used in this Agreement and that ate also used in the Consent
Decree shall have the meaning set forth in the Consent Decree. In the event that there is any
inconsistency between the definition of a term in this Agreement and 2 definition of the same tetm
in the Consent Decree, the definition of the term in the Consent Decree shall control.

18.  Each Signatory Party shall have access to and the right to examine any of the other
Signatory Party's pertinent books, documents, papers or other recotds (including, without litnitation,
records contained on electronic media) relating to the performance of that Signatory Party's
obligations pursuant to this Agreement. The Signatory Parties shall each retain all such books,
documents, papers or other relcords to facilitate such review. Access to each Signatory Party's books,
documents, papers and other records shall be during normal business hours only and copies shall be

at the expense of the Requesting Party. Nothing in this paragraph shall be construed to operate as a
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waiver of any applicable privileges.

19.  Each signatory of this Agreement represents that s/he is authorized to execute this
Agreement on behalf of the Signatory Party for which s/he signs. Each Signatory Patty represents
that it has legal authority to enter into this Agreement and to perform all obligations under this
Agreement.

20.  This Agreement has been arrived at through negotiations and each Signatory Party
has had a full and fair opportunity to review the terms of this Agreement. As a result, the normal
rule of construction that any ambiguities are to be resolved against the drafting Party shall not apply
in the construction or intetpretation of this Agreement.

21.  This Agreement constitutes the entire agreement of the Signatory Parties with respect
to the subject matter of this Agreement and supersedes any prior oral or written agreement,
understanding, or representation relating to the subject matter of this Agreement. Specifically, this
Agreement terminates and supersedes the Predecessor Agreement, any extensions of that
Agreement, and any priot versions of this Agreement which may have been executed among some
of the parties. The parties shall remain bound to the confidentiality provisions for information
exchanged pursuant to that Predecessor Agreement and the “Joint Defense and Confidentiality
Agreement for the Agreement to Develop and Adopt an Institutional Controls Groundwater
Management Program™ dated February 23, 2005 attached hereto as Exhibit F.

22.  EBach representation and warranty contained herein or made pursuant hereto shall be
deemed to be material and to have been relied upon and shall survive the execution, delivery and
termination of this Agreement.

23.  In performing their respective obligations under this Agreement, the Signatory Parties
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shall comply with and conform to all applicable laws, rules, regulations and ordinances.

24.  This Agreement shall not create any right ot interest in any non-Party or in any
member of the public as a third party beneficiary.

25.  This Agreement may be executed in one or mote counterparts, which may be
executed and delivered via facsimile transmission, each of which shall be deemed to be an original,
but all of which together shall constitute but one and the same instrument.

26.  All notices, requests, demands or other communications requited or permitted under
this Agreement shall be in writing unless provided otherwise in this Agreement and shall be deemed
to have been duly given and received on: (i) the date of service if served personally or served by
facsimile transmission on the Party to whom notice is to be given at the address(es) provided below,
(ii) on the first day after mailing, if mailed by Federal Express, U.S. Express Mail, or other similar
overnight courier setvice, postage prepaid, and addressed as provided below, or (iit) on the third day
after mailing if mailed to the Party to whom notice is to be given by first class mail, registered or
certified, postage prepaid, addressed to counsel as shown in the following signature pages.

Signatures Begin on Following Page:

26
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SIGNATURE PAGE

CITY OF SAN BERNARDINO AND
CITY OF SAN BERNARDINO MUNICIPAL WATER DEPARTMENT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

SAN BERNARDINO VALLEY MUNICIPAL WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

WEST VALLEY WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

EAST VALLEY WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

RIVERSIDE HIGHLAND WATER COMPANY

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

CITY OF COLTON

BY:

DATE:

APPROVED AS TO FORM:
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SIGNATURE PAGE

WESTERN MUNICIPAL WATER DISTRICT

BY:

DATE:

APPROVED AS TO FORM:
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